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In the Umited States Circuit Court of Appeals for 
the Ninth Circut. 


AETNA LIFE INSURANCE COMPANY, 
a Corporation, 
Plaintiff in Error, 
vs. 
PORTLAND GAS & COKE COMPANY, 
a Corporation, 


Defendant in Error. 


NAMES AND ADDRESSES OF THE 
ATTORNEYS OF RECORD: 


Senn, Eckwall & Recken, Yeon Building, Portland, 
Oregon, for the Plaintiff in Error. 


John A. Laing and H. W. Strong, Spalding Building, 
Portland, Oregon, and John F. Logan, Mohawk 


Building, Portland, Oregon, for the Defendant 
in Error. 


CITATION ON WRIT OF ERROR. 


United States of America, 
District of Oregon,—ss. 


To Portland Gas & Coke Company, greeting: 


You are hereby cited and admonished to be and 
appear before the United States Cireuit Court of 
Appeals for the Ninth Cireuit, at San Francisco, 
California, within thirty days from the date hereof, 
pursuant to a writ of error filed in the Clerk’s office 
of the District Court of the United States for the 
District of Oregon, wherein the Aetna Life Insur- 
ance Company is the plaintiff in error and you are 
defendant in error, to show cause, if any there be, 
why the judgment in the said writ of error men- 
tioned should not be corrected and speedy justice 
should not be done to the parties in that behalf. 


Given under my hand, at Portland, in said Dis- 
trict, this seventeenth day of August in the year of 
our Lord, one thousand, nine hundred and fifteen. 

R. 8. BEAN, Judge. 
Filed August 17, 1915. 
G. H. MARSH, Clerk. 
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In the United States Circuit Court of Appeals for 
the Ninth District. 


AETNA LIFE INSURANCE COMPANY, 
a corporation, 
Plaintiff in Error, 
VS. 
PORTLAND GAS & COKE COMPANY, 
a corporation, 


Defendant in Error. 


WRIT OF ERROR. 
The United States of America, ss. 


The President of the United States of America. 


To the Judge of the District Court of the United 
States for the District of Oregon, greeting: 


Because in the records and proceedings, as also in 
the rendition of the judgment of a plea which is 
in the District Court before the Honorable Robert 
S. Bean, one of you, between Portland Gas & Coke 
Company, a corporation, Plaintiff and Defendant 
in Error, and Aetna Life Insurance Company, a cor- 
poration, Defendant and Plaintiff in Error, a mani- 
fest error hath happened to the great damage of 
the said Plaintiff in Error, as by complaint doth ap- 
pear; and we, being willing that error, if any hath 
been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid, and, in this 
behalf, do command vou, if judgment be therein 
given, that then, under your seal, distinctly and 
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openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the 
United States Circuit Court of Appeals for the 
Ninth Cireuit, together with this writ, so that you 
have the same at San Francisco, California, within 
thirty days from the date hereof, in the said Cireuit 
Court of Appeals to be then and there held; that the 
record and proceedings aforesaid, being then and 
there inspected, the said Cireuit Court of Appeals 
may cause further to be done therein to correct that 
error, What of right and according to the laws and 
customs of the United States of America should be 
done. 


Witness the Honorable Edward Douglas White, 
Chief Justice of the Supreme Court of the United 
States, this 12th day of August, 1915. 

(Seal) U.S. District Court, 
District of Oregon. 
G. H. MARSH, 
Clerk of the District Court of the United 
States for the District of Oregon. 
Filed August 12, 1915. G. H. Marsh, Clerk, United 
States District Court, District of Oregon. 


IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF OREGON, 
March Term, 1915 


Be it Remembered, That on the 5th day of May, 
1915, there was duly filed in the District Court of 
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the United States for the District of Oregon, a Tran- 
script of Record on Removal from the Circuit Court 
of the State of Oregon for Multnomah County, in 
words and figures, as follows, to wit: 


In the Cirewt Court of the State of Oregon for the 
County of Multnomah. 


PORTLAND GAS & COKE COMPANY, 
a corporation, 
Plaintiff, 
VS. 
AETNA LIFE INSURANCE COMPANY, 
a corporation, 
Defendant. 


COMPLAINT. 


Comes now the plaintiff and for its first cause of 
action against the defendant, complains and alleges: 


if. 


That plaintiff is a corporation organized and ex- 
isting under the laws of the State of Oregon, and 
from the 20th day of March, 1913, to the first day 
of January, 1914, was engaged in the construction 
of a gas plant and works on its property adjoining 
the Government Moorings between the Willamette 
River and the Linnton Road in Multnomah County, 
Oregon, and employed a large number of men in 
such work. 


ca 
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That the defendant is a corporation organized and 
existing under the laws of Connecticut, is engaged 
in general life, liability and accident insurance and 
has complied with the laws of Oregon with reference 
to foreign insurance companies transacting business 
within the State of Oregon. 


JOE, 


That on or about March 20th, 1913, the defendant, 
upon the request of the plaintiff and upon the pay- 
ment by plaintiff to defendant of the premiums re- 
quired, duly made, executed and delivered to plain- 
tiff policy of insurance numbered ‘‘ Policy No. E. 
91221” entitled ‘‘Contractors Employer’s Liability 
Pohey,’’ by which policy the defendant, in consid- 
eration of the premium provided in the policy, 
promised and agreed to indemnify the plaintiff 
against loss and/or expense arising or resulting from 
claims upon the plaintiff for damages on account of 
bodily injuries accidentally suffered or alleged to 
have been suffered by an emplove or employes of the 
plaintiff by reason of the said construction work 
and business conducted by the plaintiff on said 
premises adjoining the Government Moorings, 
whether said injuries are accidentally suffered or 
alleged to have been suffered at the location or else- 
where, and to defend at its own cost any and all 
actions brought against the plaintiff to enforce a 
claim for damages covered by said policy; provided, 
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that the plaintiff forthwith forward to the defend- 
ant every summons or other process as soon as the 
same shall have been served upon it; that in said 
policy it was expressly provided that, subject to all 
agreements and conditions expressed therein, claims 
were covered whenever arising on account of acci- 
dents or alleged accidents occurring during the time 
said policy was in force. 


Ve 


That the term of said policy was for a period of 
six months, beginning on the 20th day of March, 
1913, at noon, and ending on the 20th day of Sep- 
tember, 1913, at noon and that by agreements duly 
made and endorsed on said policy, the said policy 
period was extended from time to time to noon of 
January Ist, 1914, and that said policy was in full 
force and effect during all such time. 


Vv. 


That in carrying on said construction work on 
said premises the plaintiff had water carried from 
certain sources of water supply in that vicinity for 
use by the emploves of the plaintiff for drinking 
purposes in said construction work on said premises ; 
that there was no drinking water on said premises 
and the carrying and furnishing of drinking water 
to its employes was incident in, and part of, the con- 
struction work carried on by said plaintiff on said 
premises. 
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That during a portion of the months of August 
and September, 1913, and while said policy of insur- 
anee was in full force and effect, the plaintiff had in 
its employ on said eonstruetion work on said prem- 
ises, among others an employe by the name of Louis 
Weich, who was working for the plaintiff as a com- 
mon laborer, excavating for conerete foundations, 
being one of the classified descriptions of business 
covered by said policy of insurance; that while so 
employed said Weich drank the water furnished him 
by the plaintiff; that on or about the 16th day of 
September, 1913, he quit the employ of the plaintiff 
on account of having contraeted typhoid fever, and 
that on or about the 15th day of January, 1914, 
commenced an aetion against the plaintiff herein 
in the Circuit Comt of the State of Oregon, for 
Multnomah County, in which he alleged that the 
water furnished him by the plaintiff herein was un- 
wholesome and unfit for drinking purposes, and that 
the plaintiff herein carelessly and negligently failed 
to deliver to him wholesome drinking water but in- 
stead thereof delivered to him unwholesome water 
which was then and there impregnated with typhoid 
germs and wholly unfit for drinking purposes, and 
that the plaintiff herein well knew, or by the exercise 
of reasonable precaution should have known, that 
the water delivered to him was unwholesome and 
was impregnated with typhoid germs and was unfit 
for drinking purposes, and that by reason of his 
drinking such unwholesome water he contracted 
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typhoid fever, without any fault on his part, and 
then and there was rendered sick and was on the 
16th day of September, 1913, confined to his bed by 
reason of typhoid fever and was compelled to re- 
main in bed for a long period, to-wit: three months, 
and was made sick, sore, lame and disordered and 
wholly incapacitated for work; that he endured 
ereat pain, suffering and mental anguish and his 
mental system was permanently shattered and he 
was seriously and permanently injured in that his 
heart was inflamed and the valves and muscles 
thereof were wholly and permanently incapacitated 
from performing their normal functions and the 
lower limbs of Weich were benumbed and paralvzed 
and he alleged his damages at the sum of twenty 
thousand dollars ($20,000.00) and demanded judg- 
ment against plaintiff herein for said sum. 


VII. 


That plaintiff immediately upon being served with 
summons and complaint in said action, forwarded 
to the defendant the summons and copy of com- 
plaint and all processes served upon it in said action, 
and called upon the defendant to defend such action 
in the name and on behalf of the plaintiff herein 
and demanded that the defendant indemnify the 
plaintiff against all loss and/or expense arising or 
resulting from said claim of Louis Weich, as it had 
agreed to do under said policy of insurance, but 
that the defendant refused to defend such action and 
denied all liability therefor on the sole ground that 
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accidentally, and that therefore said pohey did not 
cover such claim; that the plaintiff herein thereupon 
emploved attorneys and incurred expense in the de- 
fense of said action; that it filed answer denying 
lability and put said Weich upon proof of all the 
allegations of said complaint, that said case was duly 
and regularly heard and tried by a jury duly em- 
panelled in said court and cause and that said trial 
resulted in a verdict in favor of said Louis Weich 
and against the plaintiff herein in the sum of 
$700.00 and his costs and disbursements; that there- 
after plaintiff herein settled and compromised said 
judgment by paving to said Louis Weich in full set- 
tlement and compromise of said claim and said judg- 
ment the sum of $600.00 on or about the 30th day 
of April, 1914; that the expense reasonably incurred 
by the plaintiff herein in the defense and settlement 
of said action and the actual loss and expense sus- 
tained and paid in money by plaintiff herein arising 
or resulting from said claim upon the plaintiff, in- 
cluding said sum paid to said Louis Weich, amounted 
to the sum of sixteen hundred eighty dollars and 
eighty-eight cents ($1680.88) and is itemized as 
follows: 


Hine ee TOSSeLOTUMG 54.2. ee wee es $ 2.90 
INO MOO MMIDRO MG es ls ioe ek eve eae ees 21.38 
Attorneys’ and Clainy Agent’s fees........ 588.00 
|S CPORUWEL 000 Sayan ere 232.90 
Bem e Co COSME, e os.. . soe ee ween we oes 75.70 
Hoctors tees Cempert testimony).......... 160.00 
Sum paid in compromise settlement....... 600.00 


$1680.88 
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That said sums were paid by the plaintiff between 
the dates of February 1st and April 30th, 1914, and 
that there is now due and owing to the plaintiff from 
defendant on account of said claim said sum of six- 
teen hundred eighty dollars and eighty-eight cents 
($1680.88) together with interest thereon at the rate 
of six per cent. per annum from the 30th day of 
April, 1914, until paid, no part of which has been 
paid. 


VIL. 


That plaintiff has complied with all the conditions 
named in said policy on its part to be performed as 
conditions precedent to its right to bring this action 
insofar as said conditions could be complied with 
by it, in view of defendant’s denial of liability and 
its refusal to defend said claim or to live up to its 
obligations under said policy, and that the above 
claim does not fall within any of these excepted 
claims mentioned in said policy and is within the 
limits of liability fixed by said policy and is a claim 
covered by said policy. 


HOS 


That the sum of one hundred sixty-eight dollars 
($168.00) is a reasonable sum for the court to allow 
as attorney’s fees in this cause of action. 

Plaintiff for a second cause of action against the 
defendant complains and alleges: 
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Plaintiff incorporates in this second cause of 
action by reference thereto and makes a part hereof 
paragraphs 1, 2, 3, 4, 5 and 8 of its first cause of 
action. 

II. 


That during a portion of the months of August 
and September, 1918, while said policy of insurance 
was in full force and effect, the plaintiff had in its 
employ on said construction work on said premises, 
among others, an employe by the name of Joseph 
Duerst, who was working for the plaintiff as a com- 
inon laborer at pile-driving, being one of the classi- 
fied descriptions of business covered by said policy 
of insurance, and that while so employed said Duerst 
drank the water furnished to him by the plaintiff, 
and that on or about the 380th day of September, 
1913, he quit the employ of plaintiff on account of 
having contracted typhoid fever, and that on the 9th 
day of April, 1914, commenced an action against 
the plaintiff herein in the Circuit Court of the State 
of Oregon, for Multnomah County, in which he al- 
leged that between the first day of August, 1913, and 
the 30th day of September, 1913, he was employed 
by the plaintiff herein in and about the construction 
of said gas plant and factory, and that during all 
of said time, pursuant to his said employment, plain- 
tiff herein undertook to deliver to him wholesome 
water for drinking purposes while he was cngaged 
in said work, and that the plaintiff herein in utter 
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disregard of its duty and obligation to furnish him 
with wholesome water, carelessly and negligently 
failed to deliver to him wholesome drinking water 
and carelessly and negligently and without due con- 
sideration of his health, furnished and delivered to 
him for drinking water which was then and there 
impure, unwholesome, impregnated with disease 
germs and with typhoid fever germs and wholly un- 
fit for drinking purposes and that the plaintiff well 
knew, or by the exercise of reasonable precaution 
should have known, that the water so delivered was 
impure and unwholesome and impregnated with dis- 
ease germs and with typhoid germs and wholly unfit 
for drinking purposes; that he used said water so 
furnished by the plaintiff herein and by reason of 
drinking said water contracted typhoid fever and 
was thereby rendered sick and ill and was, on the 
said 30th day of September, 1915, confined to his 
bed and by reason of said illness and for a period of 
three months thereafter was sick, ill and ineapaci- 
tated from said disease and compelled to remain in 
bed under the care of doctors and nurses and was 
disabled and his vitalitv and physical condition de- 
pleted to a considerable extent and that as a result 
of drinking said water and of contracting said dis- 
ease he contracted psoriases, and that his body and 
face have been as a result of the alleged negligence 
and carelessness of the plaintiff herein affected, 
blotched, discolored, disfigured and broken out in 
inflamed spots and sores and that he has become per- 
manently disabled and unable to perform manual or 
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other labor, to his damage in the sum of twenty 
thousand ($20,000.00) dollars, and that he has been 
compelled to expend one hundred twenty-seven dol- 
lars ($127.00) for hospital bills and seventy-five 
dollars ($75.00) for doctor bills, and he demanded 
judgment against the plaintiff herein for said sums. 


UL. 


That plaintiff herein immediately upon being 
served with summons and complaint in said action, 
forwarded to the defendant the summons and copy 
of complaint and all processes served upon it in said 
action in the name and on behalf of the plaintiff 
herein and demanded that the defendant mdemnify 
the plaintiff against all loss and/or expense arising 
or resulting from said claim of Joseph Duerst as it 
had agreed to do under said policy of insurance, but 
that the defendant refused to defend said action and 
denied all liability therefor on the sole ground that 
said claim did not arise from bodily injuries suf- 
fered accidentally and that therefore said policy did 
not cover said claim; that the plaintiff herein there- 
upon emploved attorneys and incurred expense in 
the defense of such action; that it filed an answer 
denying all liability and that after said case was at 
issue the plaintiff herein settled and compromised 
said claim and said action by paying to said Joseph 
Duerst in full settlement and compromise of his said 
elaim the sum of one hundred fifty dollars ($150.00) 
on or about the 31st day of August, 1914; that the 
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expense reasonably incurred by the plaintiff herein 
in the defense and settlement and compromise of 
said action and the loss and expense sustained and 
paid in money bv the plaintiff herein arising or re- 
sulting from said claim upon it, including said sum 
paid to Joseph Duerst amounted to the sum of two 
hundred sixty-two dollars and thirty cents ($262.30) 
and is itemized as follows: 


Settlement and compromise with Duerst....$150.00 


Clerk’s Tees, less rebum" 299) ae ee 0.95 
Doctors’ fees in examination............... 15.00 
Attorney’s and Claim Agent’s fees......... 96.35 

$262.30 


That said sums were paid between the dates of 
April 1st and August 31st, 1914, and that there is 
now due and owing to the plaintiff from the defend- 
ant said sum of two hundred sixty-two dollars and 
thirty cents ($262.30) together with interest thereon 
at the rate of six per cent. per annum from the 31st 
day of August, 1914, no part of which has been paid. 


IV. 


That the sum of twenty-six dollars ($26.00) is a 
reasonable sum for the court to allow as attorney’s 
fees in this cause of action. 


Plaintiff for a third cause of action against the 
defendant, complains and alleges: 
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Plaintiff incorporates in this third cause of action 
by reference thereto and makes a part hereof para- 
graphs 1, 2, 3, 4, 5 and 8 of its first cause of action. 


108 


That during the months of July and August, and 
the first part of September, 1913, while said policy 
of insurance was in full force and effect the plaintiff 
had in its employ on said construction work on said 
premises, among others, an emplove by the name of 
C. Hastings, who was working for the plaintiff as a 
common laborer as stock and timekeeper, being one 
of the classified descriptions of business covered by 
said policy of insuranee, and that while so employed 
the said Hastings drank the water furnished him bv 
the plaintiff, and that on or about the 10th day of 
September, 1913, he quit the employ of the plaintiff 
on account of having contracted typhoid fever, and 
that thereafter he placed his claim for damages 
against the plaintiff herein, in the hands of attor- 
neys for action, and that a claim for damages for the 
bodily injuries suffered by him was made on the 
plaintiff herein and it was claimed by said Hastings 
that the water furnished him for drinking purposes 
by the plaintiff herein was impure and unwholesome 
and unpregnated with typhoid germs and_ that 
plaintiff herein knew, or by the exercise of reason- 
able care and caution should have known that the 
water was impure and unwholesome and impreg- 
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nated with typhoid germs and wholly unfit for drink- 
ing purposes and that he contracted typhoid fever 
from drinking said water and that his sickness and 
injury were the result of carelessness and negligence 
on the part of the plaintiff herein; that he came down 
sick on or about the 10th day of September, 1913, and 
was confined to his bed by reason of having typhoid 
fever and was compelled to remain in bed for a long 
time and was sick, sore, lame and disordered and 
wholly incapacitated for work; that he endured 
great pain, suffering and mental anguish and that 
his system was permanently shattered and that he 
suffered great bodily injury, and demanded that 
the plaintiff herein settle with him and he threat- 
ened to bring action against the plaintiff, unless the 
settlement was made. 


JOU 


That plaintiff herein immediately upon learning 
of said case of typhoid fever notified the defendant 
of the same and also immediately notified the de- 
fendant of said claim being made upon it by said 
Hastings, and called upon the defendant to indem- 
nify the plaintiff against said claim and all loss and 
expense arising or resulting or that might arise or 
result from said claim of said Hastings, but that the 
defendant denied all liability for said claim and re- 
fused to having anything to do with said claim and 
denied that said policy of insurance covered said 
claim ; that the plaintiff herein in order to avoid liti- 
gation settled and compromised said claim for the 
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sum of one hundred fifty dollars ($150.00), which 
sum was paid unto said Hastings, on or about the 
first day of September, 1914, in full settlement of 
said claim; that the reasonable expense incurred by 
the plaintiff herein in settlement and compromise of 
said claim and the actual loss and expense incurred 
by the plaintiff herein arising or resulting from said 
elaim upon plaintiff amounted to the sum of fifty 
dollars ($50.00) in addition to said sum of one hun- 
dred fifty dollars and that there 1s now due and 
owing to the plaintiff from defendant on account of 
said claim said sum of two hundred dollars, together 
with interest thereon at the rate of six per cent. per 
annum from Deeember 1st, 1914. 


TV. 


That the sum of twenty dollars is a reasonable 
sum for the court to allow as attorney’s fees in this 
eause of action. 


Plaintiff for a fourth cause of action against the 
defendant complains and alleges: 


i 


Plaintiff incorporates in this fourth cause of 
action by reference thereto and makes a part hereof 
Paragraphs 1, 2, 3, 4, 5 and 8 of its first cause 
of action. 


IDE 


That during a portion of the months of August 
and September, 1918, while said poliev of insurance 
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was in full force and effect, plaintiff had in its em- 
ploy on said construction work on said premises, 
among others, an employe by the name of Otto 
Bush, who was working for the plaintiff as a carpen- 
ter, being one of the classified descriptions of busi- 
ness covered by said policy of insurance, and that 
while so employed the said Bush drank the water 
furnished him by the plaintiff, and that on or about 
the 8th day of September, 1913, he quit the employ 
of the plaintiff on account of having contracted ty- 
phoid fever, and that thereafter he placed his claim 
for damages against the plaintiff herein in the hands 
of attorneys for action, and that a claim for dam- 
ages for the bodily injuries suffered by him was 
made on the plaintiff herein and it was claimed by 
said Bush that the water furnished him for drink- 
ing purposes by the plaintiff herein was impure and 
unwholesome and impregnated with typhoid typhoid 
germs and that plaintiff herein knew, or by the exer- 
cise of reasonable care and caution should have 
known that the water was impure and un- 
wholesome and impregnated with typhoid germs 
and wholly unfit for drinking purposes and 
that he contracted typhoid fever from drink- 
ing said water and that his sickness and 
injury were the result of carelessness and negligence 
on the part of the plaintiff herein; that he came 
down sick on or about the 8th day of September, 
1913, and was confined to his bed by reason of 
having typhoid fever and was compelled to remain 
in bed fur a long time and was sick, sore, lame and 
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disordered and wholly incapacitated for work; that 
he endured great pain, suffering and mental anguish 
and that his system was permanently shattered and 
that he suffered great bodily injury, and demanded 
that the plaintiff herein settle with him and he 
threatened to bring action against the plaintiff un- 
less settlement were made. 


IIL. 


That plaintiff herein immediately upon learning 
of said ease of typhoid fever notified the defendant 
of the same and also immediately notified the de- 
fendant of said claim being made upon it by said 
Bush, and called upon the defendant to indemnify 
the plaintiff against said claim and all loss and ex- 
pense arising or resulting or that might arise or re- 
sult from said claim of said Bush, but that the de- 
fendant denied all liability for said claim and re- 
fused to have anything to do with said claim and 
denied that said poliey of insuranee covered said 
claim; that the plaintiff herein in order to avoid Hti- 
gaton settled and compromised said claim for the 
sum of one hundred dollars, which sum was paid 
unto said Bush on or about the first day of April, 
1914, in full settlement of said claim; that the reas- 
onable expense ineurred by the plaintiff herein in 
settlement and compromise of said claim and the 
actual loss and expense ineurred by the plaintiff 
herein arising or resulting from said claim upon 
plaintiff amounted to the sum of twenty-five dollars 
($25.00) in addition to said sum of one hundred dol- 
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lars and that there is now due and owing to the 
plaintiff from defendant on account of said claim 
said sum of one hundred twenty-five dollars, to- 
gether with interest thereon at the rate of six per 
cent. per annum from April Ist, 1914. 


IV. 


That the sum of twelve dollars and fifty cents is a 
reasonable sum fox the court to allow for attorney’s 
fees in this cause of action. 


Plaintiff for a fifth cause of action against the de- 
fendant, complains and alleges: 


I. 


Plaintiff incorporates in this fifth cause of action 
by reference thereto and makes a part hereof para- 
graphs 1, 2, 3, 4, 5 and 8 of its first cause of action. 


IL. 


That during a portion of the months of August 
and September, 1913, while said policy of insurance 
was in full force and effect, plaintiff had in its em- 
ploy on said construction work on said premises, 
among others, an employe by the name of George 
Harbick, who was working for the plaintiff as a 
common laborer in the insulation of electrical equip- 
ment, being one of the classified descriptions of busi- 
ness covered by said policy of insurance, and that 
while so employed the said Harbick drank the water 
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furnished bim by the plaintiff, and that on or about 
the 11th day of September, 1913, he quit the employ 
of the plaintiff on account of having contracted ty- 
phoid fever, and that thereafter he placed his claim 
for damages against the plaintiff herein in the hands 
of attorneys for action, and that a claim for dam- 
ages for the bodily injuries suffered by him was 
made on the plaintiff herein and it was claimed by 
said Harbick that the water furnished him for 
drinking purposes by the plaintiff herein was im- 
pure and unwholesome and impregnated with ty- 
phoid germs and that plaintiff herein knew, or by 
the exereise of reasonable care and caution should 
have known, that the water was impure and un- 
wholesome and impregnated with typhoid germs and 
wholly unfit for dvinking purposes and that he con- 
tracted typhoid fever from drinking said water and 
that his sickness and injury were the result of care- 
lessness and negligence on the part of the plaintiff 
herein; that he came down sick on or about the 11th 
day of September, 1913, and was confined to his bed 
by reason of having typhoid fever and was com- 
pelled to remain in bed for a long time, and was sick, 
sore, lame and disordered and wholly incapacitated 
for work; that he endured great pain, suffering and 
metnal anguish and that his system was perman- 
ently shattered and that he suffered great bodily in- 
jury, and demanded that the plaintiff herein settle 
with him and he threatened to bring action against 
the plaintiff unless settlement were made. 
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That plaintiff herein immediately upon learning 
of said case of typhoid fever notified the defendant 


of the same and also immediately notified the de- 
fendant of said claim being made upon it by said 
Harbick and called upon the defendant to indemnify 
the plaintiff against said claim and all loss and ex- 
pense arising or resulting or that might arise or re- 
sult from said claim of said Harbick, but that the 
defendant denied all liability for said claim and re- 
fused to have anything to do with said claim and de- 
nied that said policy of insurance covered said claim; 
that the plaintiff herein in order to avoid ltigaton 
settled and compromised said claim for the sum of 
one hundred twenty-five dollars, which sum was paid 
unto said Harbick on or about the first day of 
March, 191+, in full settlement of said claim; that 
the reasonable expense incurred by the plaintiff 
herein in settlement and compromise of said claim 
and the actual loss and expense incurred by the 
plaintiff herein arising or resulting from said claim 
upon the plaintiff amounted to the sum of twenty- 
five dollars ($25.00) in addition to said sum of one 
hundred twenty-five dollayvs and that there is now 
due and owing to the plaintiff from defendant on ac- 
count of said claim the sum of one hundred fifty 
dollars, together with interest thereon at the rate 
of six per cent. per annum from Marcel: Ist, 1914. 


ave 


That the sum of fifteen dollars is a reasonable sum 
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for the court to allow as attorney’s fees in this cause 
of action. 


Plaintiff for a sixth cause of action against the 
defendant complains and alleges: 


IC 


Plaintiff incorporates in this sixth cause of 
action by reference thereto and makes a part hereof 
paragraphs 1, 2, 3, 4, 5 and 8 of its first cause of 
action. 


That during a portion of the months of August 
and September, 1913, while said policy of insurance 
was in full foree and effect, plaintiff had in its em- 
ploy on said construction work on said premises, 
among others, an employe by the name of F. Kohl, 
who was working for the plaintiff as a common 
laborer engaged in road making, being one of the 
classified descriptions of business covered by said 
policy of insurance, and that while so employed the 
said Ikohl drank the water furnished him by the 
plaintiff, and that on or about the 11th day of Sep- 
tember, 1913, he quit the employ of the plaintiff on 
account of having contracted tvphoid fever, and that 
thereafter he placed his claim for damages against 
the plaintiff in the hands of attorneys for action, 
and that a claim for damages for the bodily injuries 
suffered by him was made on the plaintiff herein and 
it was claimed by said Kohl that the water fur- 
nished him for drinking purposes by the plaintiff 
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herein was impure and unwholesome and impreg- 
nated with typhoid germs and that plaintiff knew, 
or by the exercise of reasonable care and caution 
should have known, that the water was unpure and 
unwholesome and impregnated with typhoid germs 
and wholly unfit for drinking puyposes, and that he 
contracted typhoid fever from drinking said water 
and that his sickness and injury were the result of 
carelessness and negligence on the part of the plain- 
tiff herein; that he eame down sick on or about the 
11th day of September, 1913, and was confined to his 
bed by reason or having typhoid fever and was com- 
pelled to remain in bed for a long time, and was 
sick, sore, lame and disordered and wholly incapaci- 
tated for work; that he endured great pain, suffer- 
ing and mental anguish and that his system was per- 
manently shattered and that he suffered great bodily 
injurv, and demanded that the plaintiff herein settle 
with him and he threatened to bring action against 
the plaintiff unless settlement were made. 


Put, 


That plaintiff herein immediately upon learning 
of said case of typhoid fever notified the defendant 
of the same and also immediately notified the de- 
fendant of said claim being made upon it by said 
Kohl, and ealled wpon the defendant to indemnify 
the plaintiff against said claim and all loss and ex- 
pense arising or resulting or that might avise or 
result from said claim of said Kohl, but that the 
defendant denied all liability for said claim and ve- 
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fused to have anything to do with said claim and 
denied that said policy of insurance covered said 
claim; that the plaintiff herein in order to avoid Iiti- 
gation settled and compromised said claim for the 
sum of one hundred fifty dollars, which sum was paid 
unto said Kohl on or about the 1st dav of March, 1914, 
in full settlement of said claim; that the reasonable 
expense incurred by the plaintiff herein in settle- 
ment and compromise of said claim and the actual 
loss and expense incurred by the plaintiff herein 
arising or resulting from said claim upon the plain- 
tiff amounted to the sum of twenty-five dollars, in 
addition to said sum of one hundred fifty dollars and 
that there is now due and owing to the plaintiff from 
defendant on account of said claim, the sum of one 
hundred seventy-five dollars, together with interest 
thereon at the rate of six per cent. per annum from 
Mareh Ist, 1914. 


IV, 


That the sum of seventeen dollars and fifty cents 
is a reasonable sum for the court to allow as attor- 
ney’s fees in this cause of action. 


Plaintiff for a seventh cause of action against the 
defendant, complains and alleges: 


IE 


Plaintiff incorporates in this seventh cause of 
action by reference thereto and makes a part hereof 
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paragraphs 1, 2, 38, 4, 5 and 8 of its first cause 
of action. 


ie 


That during a portion of the months of August 
and September, 1918, while said policy of insurance 
was in full force and eftect, plaintiff had in its em- 
ploy on said construction work en said premises, 
among others, an employe by the name of I. M. 
Andrus, who was working for the plaintiff as a mill- 
wright in erecting the machinery for the briquetting 
plant, being one of the classified descriptions of busi- 
ness covered by said policy of insuranee, and that 
while so employed as such millwright said I. M. An- 
drus drank the water furnished him by the plaintiff 
and that on or about the 7th day of September, 1913, 
he quit the employ of the plaintiff on account of 
having contracted typhoid fever and that on or 
about the 13th day of February, 1914, he commenced 
an action against the plaintiff herein in the Cireuit 
Court of the State of Oregon for Multnomah County 
in which he alleged that the water furnished him by 
the plaintiff herein was unwholesome and unfit for 
drinking purposes, and that plaintiff herein ecare- 
lessly and negligently failed to deliver to him whole- 
some drinking water but instead thereof delivered 
to him unwholesome and impure water which was 
then and there impregnated with typhoid germs and 
wholly unfit for drinking purposes and that the 
plaintiff herein knew, or by the exercise of reason- 
able eare and caution should have known that. the 
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water delivered to him was unwholesome and was 
impregnated with typhoid germs and was unfit for 
drinking purposes; that by reason of his drinking 
such unwholesome water he contracted typhoid fever 
without any fault on his part and was then and 
there rendered sick and was on said 11th day of 
September, 1913, confined to his bed by reason of 
typhoid fever and was compelled to remain in bed 
and in the hospital for eleven and one-half weeks 
and that by reason of, and as a direct and proximate 
result of said careless and negligent act on the part 
of the plaintiff herein in furnishing said impure 
and unwholesome water he suffered great pain and 
mental anguish, suffered from deliriu, high fever 
and unconsciousness and that his brain, spinal cord, 
nerves and nervous system generally were poisoned 
and inflamed; that he suffered paralysis of certain 
muscles of his arms and legs and that he had toe 
drop in his left foot and an incomplete wrist drop. 
in his right hand and was numb to pin prick over 
part of the back of his right hand and forearm and 
over the front of his left leg and ankle and that he 
was permanently injured and incapacitated from 
performing anv work whatsoever; that he alleged 
his damages at the sum of twenty-five thousand dol- 
Jars ($25,000.00) with three hundred forty-seven 
dollars ($847.00) special damages for hospital and 
doctor fees and demanded judgment against the 
plaintiff herein for said sum. 
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That plaintiff immediately upon being served 
with summons and complaint in said action for- 
warded to the defendant a copy of said summons 
and complaint and all processes served upon it in 
said action, and called upon the defendant to defend 
said action in the name and on behalf of the plaintiff 
herein and demanded that the defendant indemnify 
the plaintiff against all loss and/or expense arising 
or resulting from said claim of I. N. Andrus, as it 
had agreed to do under said policy of insurance; but 
that the defendant refused to defend such action and 
denied all hability therefor on the sole ground that 
said claim did not arise from bodily injuries suf- 
fered accidentally and that therefore said policy did 
not cover said claim; that the plaintiff thereupon 
employed attorneys and incurred expense in the de- 
fense of said action; that it filed answer denying 
habilitv and put said Andrus upon proof of all the 
allegations of said complaint, that said case was 
duly and regularly heard and tried by a jury duly 
empanelled in said court and cause and that said 
trial resulted in a verdict in favor of said Andrus 
and against the plaintiff herein in the sum of fifty- 
five hundred dollars ($5,500.00) and his costs and 
disbursements taxed at sixty-four dollars and ninety- 
five cents ($64.95), that thereafter plaintiff herein 
appealed said case to the Supreme Court of the 
State of Oregon and while said appeal was pending 
a compromise settlement was made and effected be- 
tween the plaintiff herein and said I. M. Andrus in 
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which said judgment and claim of said Andrus 
against the plaintiff herein was compromised and 
settled for the sum of sixteen hundred thirty-five 
dollars ($1,635.00) on or about the 22nd day of 
March, 1915; that the expense reasonably incurred 
by the plaintiff herein in the defense of said action 
and in appeal to the Supreme Court and in the set- 
tlement thereof and the actual loss and expense sus- 
tained and paid in money by the plaintiff herein 
arising or resulting from said claim upon the plain- 
tiff herein by said I. M. Andrus amounted to the 
sum of twenty-seven hundred eighty-five dollars and 
ninety-four cents ($2,785.94) and is itemized as 
follows: 


Mees tm Ciretit Court. ..2. 2 <.6eeenc. cass $ 9.15 
Witness fees and expert testimony........ 90.00 
emul S TCCS. in ice och ee a a een ees 150.70 
P MIMO ON OUNeMMCNSC 4.44.0. 45 4044 5-4--- 1.75 
OSSD Ae 6 acer eer re ec 27.50 

Filing fee in Supreme Court and copy of 
Tete Wiis (CHUN) amen PNR ac esl cowie, WOM do 28./48 

Printed abstract and briefs in Supreme 
(COL Bi i Ae ere 82.16 
Attorneys’ and Claim Agent’s fees........ 761.20 
Amount paid in compromise settlement... 1635.00 
$2785.94 


That said sums were paid by the plaintiff herein 
between the dates of February 13th, 1913, and Mareh 
22nd, 1915, and that there is now due and owing to 
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the plaintiff herein from the defendant on account 
of said claim said sum of twenty-seven hundred 
eighty-five dollars and nintey-four cents, together 
with interest thereon at the rate of six per cent. per 
annum from the 22nd day of March, 1915, until 
paid, no part of which has been paid. 


IV. 


That the sum of two hundred seventy-eight dol- 
lars and sixty cents is a reasonable sum for the court 
to allow as attorney’s fees in this seventh cause of 
action. 


WHEREFORE, plaintiff demands judgment 
against the defendant herein on its first cause of 
action for the sum of sixteen hundred eighty dollars 
and eighty-eight cents ($1680.88) with interest 
thereon at the rate of six per cent. per annum from 
April 30th, 1914, together with the sum of one hun- 
dred sixty-eight dollars ($168.00) attorney’s fees, 
for the sum of two hundred sixty-two dollars and 
thirty cents ($262.30) with interest thereon at the 
rate of six per cent. per annum from the 31st day of 
August, 1914, together with the sum of twenty-six 
dollars ($26.00) attorney’s fees in the second cause 
of action: for the sum of two hundred dollars 
($200.00) with interest thereon at the rate of six 
per cent. per annum from December Ist, 1914, to- 
gether with the sum of twenty dollars ($20.00) at- 
torney’s fees, in the third cause of action; for the 
sum of one hundred twenty-five ($125.00) with in- 
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terest thereon at the rate of six per cent. per annum 
from April Ist, 1914, together with the sum of 
twelve dollars and fifty cents ($12.50) attorney’s 
fees, in the fourth cause of action; for the sum of 
one hundred fiftv dollars ($150.00) with interest 
thereon at the rate of six per cent. per annum from 
March Ist, 1914, together with the sum of fifteen 
dollars ($15.00) attorney’s fees, in the fifth cause of 
action; for the sum of one hundred seventy-five dol- 
lars ($175.00) with interest thereon at the rate of 
six per cent. per annum from March Ist, 1914, to- 
gether with seventeen dollars and_ fifty cents 
($17.50) attorney’s fees, in the sixth cause of action, 
and for the sum of twenty-seven hundred eighty-five 
dollars and ninety-four cents ($2785.94) with inter- 
est thereon at the rate of six per cent. per annum 
from March 22nd, 1915, together with two hundred 
seventy-eight dollars and sixty cents ($278.60) at- 
torney’s fees, in the seventh cause of action and for 
plaintiff’s costs and disbursements incurred therein. 


JOHN A. LAING, 
JOHN F. LOGAN, 
Ba So PhONG. 
Attornevs for Plaixtiff. 
State of Oregon, 
County of Multnomah,—ss. 


I, Geo. F. Nevins, being first duly sworn, depose 
and say: That I am Secretary of Portland Gas & 
‘Coke Company, a corporation, plaintiff in the fore- 
going action; that I have read the foregoing com- 
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plaint, know the contents thereof, and that the same 
are true as I verily believe. 


GEO. F. NEVINS, 


Subscribed and sworn to before me this 12th day 
of March, 1915. 
(Notarial Seal) 
H. E. MANGHUM, 
Notary Public for Oregon. 


‘‘Hndorsed.’’ Filed April 12, 1915. 
JNO. B. COFFEY, Clerk. 
WELLS, Deputy. 


In the Circuit Court of the State of Oregon for the 
County of Multnomah. 


PORTLAND GAS & COKE COMPANY, 
a corporation, 
Plaintiff 
VS. 
AETNA LIFE INSURANCE COMPANY, 
a corporation, 
Defendant. 


PETITION 


To the Honorable, The Circuit Court of the State 
of Oregon for the County of Multnomah: 


Your petitioner, the Aetna Life Insurance Com- 
pany, respectfully shows to this court: 
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That it is the defendant in the above entitled 
action. That said action is of a civil nature and the 
matter in dispute in said action and cause exceeds 
the suin and value of three thousand dollars, exclu- 
sive of costs, to-wit: a sum of approximately six 
thousand dollars. 


That the controversy herein is between citizens, 
inhabitants and residents of different states. That 
the said plaintiff above named, was at the time of 
the commencement of this action and ever since has 
been and still is, a corporation, organized and exist- 
ing under and by virtue of the laws of the State of 
Oregon, and is a citizen, resident and inhabitant of 
the state of Oregon, and your petitioner, Aetna 
Life Insurance Company, was at the time of the 
commencement of this action and ever since has 
been and still is a corporation organized and exist- 
ing under and by virtue of the laws of the State of 
Connecticut, and is not a citizen, resident and in- 
habitant of the State of Oregon, but is a resident 
and citizen and inhabitant of the State of Con- 
necticut. 


That vour petitioner desires to remove this action 
before the trial thereof into the next District Court 
of the United States, and within thirty days from 
the date of the filing of this petition, and your Peti- 
tioner offers herewith good and sufficient bond and 
surety for its entering into said District Court of 
the Uinted States, within thirty days from the date 
of the filing of this petition, a copy of the record 
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in this cause and action and for paying the costs 
that may be awarded by the said District Court of 
the United States, if said District Court shall hold 
or find that this action or cause was wrongfully 
or improperly removed thereto and your petitioner 
herein prays that the said surety and bond herein 
may be accepted and that this action may be re- 
moved into said District Court of the United States 
as aforesaid, pursuant to the statutes of the United 
States, in such cases made and provided and that 
no further proceedings may be had herein in this 
court and that vour Honorable court will make an 
order approving said bond and an order of re- 
moval of said action and to that end the defendant 
and your Petitioner will ever pray. 


SENN, EKWALL & RECKEN, 
Attorneys for Defendant & Petitioner. 


State of Oregon, 
County of Multnomah,—ss. 


I, W. E. Pearson being first duly sworn, depose 
and say that I am one of the Managing Agents of 
the Defendant, Aetna Life Insurance Co. in the 
above entitled action; and that the foregoing peti- 
tion is true as I verily believe. 

W. E. PEARSON. 


Subscribed and sworn to before me this 16th day 
of Apru, 1915. 
(Notarial Seal) 
LOUIS A. RECKEN, 
Notary Public for the State of Oregon. 
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State of Oregon, 
County of Multnomah,—ss. 


Due and legal service of the within Petition is 
hereby acknowledged in Multnomah County, Ore- 
gon, this 17th day of April, 1915. 


JOHN A. LAING, 
One of the Attorneys for Plaintiff. 
‘* indorsed.” 
Filed Apr. 17, 1915. 
JNO. B. COFFEY, 
Clerk. 
WELLS, 
Deputy. 


In the Circuit Court of the State of Oregon for 
the County of Multnomah. 


PORTLAND GAS & COKE COMPANY, 
a corporation, 
Jedian an aust 
VS. 
AETNA LIFE INSURANCE COMPANY. 
a corporation, 


Defendant. 


NOTICE OF REMOVAL. 


TO THE ABOVE NAMED PLAINTIFF and to 
your attorneys, John A. Laing, John F. Logan and 
ie). Strong: 


Please take notice that the above named defend- 
ant, the Aetna Life Insurance Company, has filed in 
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the Cireuit Court of the State of Oregon, County 
of Multnomah its petition and bond for the re- 
moval of said action to the District Court of the 
United States for the District of Oregon and will 
apply to said court on the 17th day of April, 1915, 
at the hour of 9:30 o’clock in the forenoon of said 
day, or as soon thereafter as said defendant may be 
heard for an order of removal of said cause to the 
said District Court of the United States, and foi 
the approval of said bond and a stay of further 
proceedings in this court. 


SENN, EKWALL & RECKEN, 
Attorneys for Defendant. 
State of Oregon, 


County of Multnomah,—ss. 


Due and legal service of the within Notice of 
Removal is hereby accepted in Multnomah County, 
Oregon, this 17th day of April, 1915. 

JOHN A. LAING, 


One of the Attorneys for Plaintiff. 
‘*Eindorsed.”’ 
Fuled Apr. 17, 1915. 


JNO. B. COFFEY, 
Clerk. 


By WELLS, 
Deputy. 
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In the Cirewt Court of the State of Oregon in and 
for the County of Multnomah. 


PORTLAND GAS & COKE COMPANY, 
a corporation, 
Je evnatiuie, 
vs: 
AETNA LIFE INSURANCE COMPANY, 
a corporation, 
Defendant. 


BOND. 


KNOW ALL MEN BY THESE PRESENTS, 
That the Aetna Life Insurance Company, a cor- 
poration organized and existing under and by virtue 
of the laws of the State of Connecticut, and having 
an office and place of business in the City of Port- 
land, Multnomah County, Oregon, as principal; 
and The Aetna Accident and Liability Company, 
a corporation organized and existing under and by 
virtue of the laws of the State of Connecticut, and 
authorized and empowered under the laws of the 
State of Oregon to become surety on bonds, and 
undertakings, are holden and stand firmly bound 
unto the Portland Gas & Coke Company, the plain- 
tiff above named in the penal sum of five hundred 
dollars for the payment whereof well and truly to 
be made unto the said Portland Gas & Coke Com- 
pany, the above named plaintiff, its successors, rep- 
resentatives and assigus, we bind ourselves, our rep- 
resentatives, successors and assigns, jointly and 
firmly by these presents. 
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Upon the condition nevertheless, that whereas 
the said plaintiff, Portland Gas & Coke Company 
has filed an action against the defendant Actna Life 
Insurance Company, in the above entitled court, 
and the said defendant, Aetna Life Insurance Com- 
pany has filed its petition with said Cireuit Court 
of the State of Oregon, for the removal of said action 
to the District Court of the United States, for the 
District of Oregon. 


Now if the said Aetna Life Insurance Company 
shall enter into said District Court of the United 
States, within thirty days from the date of the fil- 
ing of the petition herein, a copy of the record in 
said action and shall well and truly pay all costs 
that may be made by said District Court of the 
United States, if said District Court, shall hold that 
said action was wrongfully or improperly removed 
thereto, then this obligation shall be void, other- 
wise it shall remain in full force and virtue. 


IN WITNESS WHEREOF, We the said Aetna 
Life Insurance Company and The Aetna Accident 
& Liability Company have hereunto set our hands 
and seals this 16th day of April, 1915. 


AETNA LIFE INSURANCE COMPANY, 
W. I. Pearson, Managing Agent. 
THE AETNA ACCIDENT & LIABILITY CO. 


W. E. Pearson. 
Its Resident Vice President. 
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Attest: Frank S. Senn, 
Its Resident Asst. Secretary. 
McCargar, Bates & Lively, 
Its Local and General Agents. 
By W. E. Pearson, 
Member of Firm. 
(The A. A. & Li. Co, 
Ine. Seal.) 


State of Oregon. 
County of Multnomah,—ss. 


Due service of the within bond is hereby accepted 
in Multnomah County, Oregon, this 17th day of 
vor 1925. 

JOHN A. LAING, 
One of the Attorneys for Plaintiff. 


indorsed. 


Hiled Apr. 17, 1915. 
JNO. B. COFFEY, 


Clerk. 
By WELLS, 
Deputy. 


BE IT REMEMBERED, That at a regular term 
of the Cireuit Court of the State of Oregon, for the 
County of Multnomah, begun and held at the 
County Court House in the city of Portland, in said 
County and State on MONDAY, the 5th day of 
April, A. D. 1915, the same being the first Monday 
in said month, and the time fixed by law for hold- 
ing a regular term of said court. 
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Present, Hons. John P. Kavanaugh, Robert G. 
Morrow, Henry E. McGinn, Geo. N. Davis and 
William N. Gatens and C. U. Gautenbein, Judges. 


Whereupon, on this Saturday the 17th day of 
Apri, A. D. 1915, the same being the 12th Judicial 
day of said term of court, amoug other proceedings 
the following was had, to-wit: 


In the Circuit Court of the State of Oregon for 
the County of Multnomah. 


PORTLAND GAS & COKE COMPANY, 
a corporation, 
Plaintiff, 
VS. 
AETNA LIFE INSURANCE COMPANY, 
a corporation, 
Defendant. 


ORDER 


The defendant herein having within the time pro- 
vided by law filed its petition for the removal of 
this action to the District Court of the United States 
for the District of Oregon and having at the same 
time filed its bond in the sum of $500 with good 
and sufficient surety pursuant to statute and con- 
ditioned according to law and notice to plaintiff of 
this application having been given and the defend- 
ant appearing by its attorneys, Senn-Ekwall and 
Recken. 
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NOW THEREFORE this court does hereby ac- 
cept and approve said bond and finding the facts 
set forth in said petition to be true does hereby 
order and decree that this action and cause be and 
the same is hereby removed into the District Court 
of the United States for the District of Oregon, 
and that all other or further proceedings of this 
action or cause in this court be and the same are 
hereby stayed and the clerk of this court is hereby 
directed to transmit forthwith to said District Court 
of the United States for the District of Oregon, a 
eertified transcript of all the record herein. 


Dated April 17th, 191d. 


C. U. GANTENBEIN, 
Judge of above entitled Court. 


In the Cirewt Court of the State of Oregon for the 
County of Multnomah. 


State of Oregon, 
County of Multnomah,—ss. 


I, Jno. B. Coffey, County Clerk and ex-officio 
clerk of the Circuit Court of the State of Oregon in 
and for the County of Multnomah, do hereby cer- 
tify that the foregoing copies of pleadings, papers, 
orders and journal entries consitutes the entire 
record together with the notice of Removal and 
undertaking on removal in the ease of Portland Gas 
& Coke Company, a corporation, plaintiff vs. Aetna 
Life Insurance Company, a corporation, defendant, 
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have been by me compared with the originals there- 
of, and that they are true and correct transcripts 
of such original Pleadings, Papers, Orders, Journal 
Entries, Notice of Removal and Undertaking on 
Removal as the same appear of record and on file 
at mv office and in my custody. 


IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed the seal of said Circuit 
Court the 5th day of May, 1915. 

JNO. B. COFFEY, Clerk. 
By J. H. BUSH, Deputy. 
(Seal) 
Transcript on Removal Filed May 5, 1915. 


G. H. MARSH, 
Clerk United States District Court, District of 
Oregon. 


And afterwards, to-wit, on the 18th day of May, 
1915, there was duly filed in said court, and cause a 
Demurrer in words and figures as follows, to-wit: 


DEMURRER TO COMPLAINT. 


Comes now the defendant in the above entitled 
action and demurs to the complaint of the plaintiff 
herein, for the reason that the same does not state 
facts sufficient to constitute a cause of action against 
the defendant. 

SENN, ECKWALL & RECKEN, 
Attorneys for defendant. 


vs, Portland Gas & Coke Company 43 


I, F. 8S. Senn, one of the attornevs for the de- 
fendant hereby certify that the foregoing demurrer 
is made in good faith, and is not made for the 
purpose of hindering or delaying the trial of the 
above entitled action, and I believe that the point 
raised by said demurrer is well taken. 

F. 8. SENN. 
State of Oregon, 
County of Multnomah,—ss. 


Due and legal service of the within Demurrer is 
hereby accepted in Multnomah County, Oregon, this 
18th day of May, 1915. 

H. W. STRONG, 
One of the Attorneys for Plaintiff. 

Filed May 18, 1915. 

G. H.WAKSH, 
Clerk. 


And afterwards, to-wit, on Monday, the 21st day 
of June, 1915, the same being the 98th judicial day 
of the regular March term of said court: present: 
the Honorable Robert 5. Bean, United States Judge 
presiding, the followimg proceedings were had in 
said cause, to-wit: 


ORDER OVERRULING DEMURRER. 


This cause was heard upon the demurrer to the 
eomplaint herein and was argued by Mr. J. A. 
Laing, Mr. John F. Logan and Mr. H. W. Strong, 
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of counsel for the plaintiff, and by Mr. F. 8. Senn, 
of counsel for the defendant; on consideration 
whereof, it is ORDERED and ADJUDGED that 
said demurrer be, and the same is hereby overruled. 


And afterwards, to-wit, on the 21st day of June, 
1915, there was duly filed in said court and cause, 
an Opinion, in words and figures as follows, to-wit: 


OPINION ON DEMURRER. 


Portland, Oregon, Monday, June 21, 1915. 
live ten lesan IO! dl, (Olea lb) 


The case of the Portland Gas & Coke Company 
vs. the Atena Life Insurance Company is an action 
on an indemnity policy by which the company 
agreed to indemuify the plaintiff against loss and 
(or) expense arising or resulting from claim upon 
the assured for damages on account of bodily in- 
juries and (or) death accidentally suffered by an 
employe. 


Certain employes of the plaintiff company con- 
tracted typhoid fever from water furnished for 
their use by the plaintiff. They brought actions 
against the plaintiff company and recovered dam- 
ages on account thereof, and the question for de- 
cision in this case is whether that constitutes a 
bodily injury accidentally received or suffered with- 
in the meaning of this policy. 
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It will be observed that the language of this 
policy is exceedingly broad. It differs from many 
indemnity policies in that hability is not limited 
to injuries received from external violence hor to 
accidents which result in producing visible external 
marks or injuries, or evidence of violence, but it is 
a broad indemnity against injuries resulting from 
accidental causes. 


Now, the English Workman’s Compensation Act 
of 1897 provided for compensation to workmen for 
personal injury by accident arising in the course 
of their employment. While a workman was en- 
gaged in sorting wool a bacillus passed from the 
wool to his eye, afflicting him with anthrax from 
which he died. On appeal to the Privy Counsel it 
was held that the injury was due to an accident 
within the meaning of this law, because first it was 
an accident that the bacillus happened to be in 
the wool; second, it was an accident that it settled 
on the workman in a delicate or tender spot, and 
third, it was an accident that the poison found its 
way into the workman’s system and caused his 
death. And therefore the court held that the case 
came within the Compensation Act. On the same 
reasoning it could be properly held in this case 
that the injury here was an accident because it was 
an accident that the typhoid germs happened to 
be in the water furnished the plaintiff’s employes, 
and, second, it was an accident that the germ found 
favorable opportunity for development in the work- 
meu. 
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A similar ruling was announced by the Supreme 
Court of Massachusetts in Hood vs. Maryland 
Casualty Company, 206 Mass. The policy in that 
case provided indemnity against loss from lia- 
bility for damages on account of bodily injuries 
accidentally suffered, similar to the policy under 
consideration. The employe was a hostler and in 
the couse of his employment he contracted glanders, 
through negligence of his emplover. The court 
held the insurance company liable because the in- 
fection which caused the disease was due to ac- 
cident. 


So also in the case of the Columbia Paper Com- 
pany vs. the Fidelity & Casualty Company, 104 
Mo. Ap., a policy similar to the one now in con- 
troversv. The employe contracted a kidney disease 
by handling infected wool rags, and the court held 
it was within the terms of the policy, and the in- 
surance company liable. 


It is sought to distinguish these cases from the 
one at bar because it is claimed that in the cases 
referred to there was an abrasion of the body 
through which the poison entered the system, but, 
as stated in the English case, that fact 1s imma- 
terial because it was a mere fortuitous accident 
that it came in contact with this particular spot, 
and where some affliction of our physical frame 
is in any way induced by accident, we should be 
on our guard that we are not misled by medical 
phrases to allow the proper application of the 
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phrase accident causing the injury, because the 
injury inflicted by the accident sets up a con- 
dition of things which medical men deromimate 
disease. 


Under these circumstances, and they seem to be 
directly in point, I conelude that the injuries re- 
ferred to in the complaint come within the terms 
and provisions of this policy, and the demurrer 
should be overruled. 


And afterwards, to-wit, on the 12th day of July, 

1915, there was dulv filed in said court and cause, 
) ‘ 

an Answer in words and figures as follows, to-wit: 


ANSWER. 


Comes now the defendant above named and for 
answer to plaintiff’s first cause of action in the com- 
plaint on file herein, admits, denies and alleges, as 
follows, to-wit: 


i 


Admits paragraph one and two of said complaint. 


IE 


Admits that on or about March 20th, 1913, the 
defendant upon the request of the plaintiff and 
upoh payment by the plaintiff to the defendant 
of the premium required, duly made, executed and 
delivered to the plaintiff a poheyv of msurance, said 
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policy, being numbered E-91221, entitled Contrac- 
tor’s Employers Liability Policy, by which policy 
this defendant agreed to indemnify the plaintiff 
against loss and/or expense arising or resulting 
from claims upon the plaintiff for damages on 
account of bodily injuries accidentally suffered or 
alleged to have been suffered by an employee or 
employess of the plaintiff, by reason of said con- 
struction work and business conducted by the plain- 
tiff on plaintiff’s premises, adjoining the Govern- 
ment Moorings. 


oak 


Admits paragraph 4 of said first cause of action. 


IV. 


Admits that plaintiff furnished water to its em- 
ployees. 


V. 


Admits paragraph 6 of said first cause of action, 
in said complaint. 


VI, 


Admits that plaintiff immediately upon being 
served with summons and complaint by Louis 
Weich, forwarded to the defendant copy of said 
summons and complaint and called upon defendant 
to defend said action in the name and on behalf 
of the plaintiff. 
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Defendant admits that it refused to defend said 
action on the ground that said claim did not arise 
from bodily injuries accidentally suffered and that 
the policy of msurance referred to in plaintiff’s first 
cause of action did not cover such claims. 


Defendant admits that said Louis Weich secured 
a verdict against plaintiff for the sum of $700.00 
and admits that said verdict was settled for $600.00 
on or about the 30th day of April, 1914, and admits 
that said $600.00 was paid by this plaintiff to said 
Louis Weich. 


Defendant admits that said $600.00 was paid be- 
tween February Ist, and April 30th, 1914, but this 
defendant denies each and every other allegation, 
matter and thing contained in paragraph seven of 
plaintiff’s first cause of action, and the whole 


thereof. 
VII. 


Defendant demes paragraph eight and nine of 
said first cause of action, and the whole thereof, 
and denies every allegation in said first cause of 
action, except such allegations as are herein speci- 
fically admitted. 


For a first, separate and further answer and 
defense to plaintiff’s first cause of action, this de- 
fendant alleges: 


I, 


Phat during all the times herein mentioned, plain- 
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tiff was and now is a corporation, duly organized 
and existing under and by virtue of the laws of the 
State of Oregon, and from the 20th day of March, 
1913, to the first day of January, 1914, plaintiff was 
engaged in the construction of a gas plant and 
works on its property adjoining the Government 
Moorings between the Willamette River and the 
Linnton Road in Multnomah County, Oregon, and 
in such work employed a large number of men. 


JUL, 


That this defendant is a corporation duly or- 
ganized and existing under and by virtue of the 
laws of the State of Connecticut, and is engaged 
in general life, accident and liability insurance and 
has complied with the laws of Oregon, with ref- 
erence to foreign insurance companies transacting 
business in the State of Oregon. 


JUNE, 


That on or about March 20th, 1918, this defend- 
ant made, executed and delivered to the plaintiff 
a policy of insurance, Numbered Policy no, H-91221 
entitled Contractors Employers Liability Polhey by 
which policy the defendant in consideration of a 
premium paid by the plaintiff agreed to indemnity 
the plaintiff against loss and/or expense arising 
or resulting in claims upon the plaintiff for dam- 
ages on account of bodily injuries accidentally suf- 
fered or alleged to have been suffered by an em- 
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ployee or employees of the plaintiff by reason of 
the plaintiff’s construetion of a gas plant near 
Linnton, Oregon. That said Louis Weich, men- 
tioned in plaintiff’s first cause of action, alleges that 
he contracted typhoid fever by reason of drinking 
certain contaminated water furnished him by the 
plaintiff. That this defendant alleges that typhoid 
fever is not a bodily injury aecidentally suffered 
and does not come within the purview of the policy 
mentioned in plaintiff’s first cause of action. That 
said policy does not cover typhoid fever contracted 
through the drinking of water furmished by the 
plaintiff. That under said poliev of insurance this 
plaintiff is not entitled to any reimbursement or 
indemnitv by reason of any expense or loss suf- 
fered by the plaintiff beeause of the acts or aetions 
of said Louis Weich. 


WHEREFORE defendant prays that plaintiff’s 
first cause of action be dismissed and that plaintiff 
take nothing by reason thereof and that defendant 
be awarded its costs and disbursements herein. 


For answer to plaintiff’s second cause of action, 
in said complaint on file herein, this defendant ad- 
mits, denies and alleges as follows, to-wit: 


Jk 


Answering paragraph 1 of said second cause of 
action, this defendant admits paragraphs 1 and 2 
of the first cause of action, said paragraphs being 
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incorporated in and made a part of said second 
cause of action. 


II. 


Answering paragraph 3 of said first cause of 
action, which said paragraph 3 was and is incor- 
porated in said second cause of action, this defend- 
ant admits that on or about March 20th, 1913, the 
defendant upon the request of the plaintiff and 
upon payment by the plaintiff to the defendant of 
the premium required duly made, executed and 
delivered to the plaintiff a policy of insurance, said 
policy being numbered E-91221, entitled Contrac- 
tor’s Employer’s Liability Policy, by which policy 
this defendant agreed to indemnify the plaintiff 
against loss and/or expense arising or resulting 
from claims upon the plaintiff for damages on ac- 
count of bodily injuries accidentally suffered or 
alleged to have been suffered by an employee or 
employees of the plaintiff by reason of said con- 
struction work and business conducted by the plain- 
tiff on plaintiff’s premises, adjoining the Govern- 
ment Moorings. 


II. 


Defendant admits paragraph 4 of said first cause 
of action, which said paragraph 4 of said first cause 
of action was incorporated in and made a part of 
said second cause of action. 
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Defendant admits that plaintiff furnished water 
to its employees. 


V. 


Defendant denies paragraph 8 of said first cause 
of action, which said paragraph 8 of said first cause 
of action, was incorporated in and made a part of 
said second cause of action. 


ae 


Defendant admits paragraph 2 of said second 
cause of action. 


Vale 


Admits that plaintiff immediately upon being 
served with summons and complaint of Joseph 
Duerst, forwarded to the defendant copy of said 
summons and complaint and called upon the de- 
fendant to defend said action in the name and on 
behalf of the plaintiff. 


Defendant admits that it refused to defend said 
action on the ground that said claim did not arise 
from bodily injuries accidentally suffered and that 
the policy of insurance referred to in plairtiff’s 
first cause of action did not cover such claiins. 


Defendant admits that said action was settled by 
the payment of the sum of one hundred and fifty 
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dollars, and admits that plaintiff paid to said Joseph 
Duerst the sum of one hundred and fifty dollars. 


Defendant admits that said $150.00 was paid be- 
tween the dates of April Ist and August 31st, 1914, 
but this defendant denies each and every other 
allegation, matter and thing contained in paragraph 
3 of plaintiff’s second cause of action, and the whole 
thereof. 


VII. 


Defendant denies paragraph 4 of said second 
cause of action, and the whole thereof, and denies 
each and every allegation in said 2nd cause of action 
and the whole thereof, except such allegation as 
are herein specifically admitted. 


For a first, separate and further answer and de- 
fense to plaintiff’s second cause of action, this de- 
fendant alleges: 


ile 


That during all the times herein mentioned, plain- 
tiff was and now is a corporation, duly organized 
and existing under and by virtue of the laws of the 
State of Oregon and from the 20th dav of March, 
1913, to the Ist day of January, 1914, plaintiff was 
engaged in the construction of a gas plant and 
works on its property adjoining the Government 
Moorings, between the Willamette River and the 
Linnton Road, in Multnomah County, Oregon, and 
in such work employed a large number of men. 


Ct 
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That this defendant is a corporation duly or- 
ganized and existing under and by virtue of the 
laws of Connecticut, and is engaged in general life, 
accident and hability msurance business in the 
State of Oregon and has complied with the laws 
of Oregon, relating to foreign insurance companies 
transacting business in Oregon. 


1a, 


That on or about March 20th, 1913, defendant 
made, executed and delivered to plaintiff a policy 
of imsurance numbered E-91221, entitled Contrac- 
tors Employers Liability Polhcy by which policy 
defendant in consideration of a premium paid by 
plaintiff agreed to indemnify the plaintiff against 
loss and or expense arising or resulting in claims 
upon the plaintiff for damages on account of bodily 
injuries accidentally suffered or alleged to have 
been suffered by an emplovee or emplovees of 
plaintiff by reason of plaintiff’s construction of a 
vas plant near Linnton, Oregon. That said Joseph 
Duerst mentioned in plaintiff’s second cause of 
action alleges he contracted typhoid fever by reasou 
of drinking certaim contaminated water furnished 
him by plaintiff. That this defendant alleges that 
typhoid fever is not a bodily myjury accidentally 
suffered and does not come within the purview of 
the policy meutioned in plaintiff’s second cause 
of action. That said policy does not cover typhoid 


we 
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fever contracted through the drinking of water 
furnished by the plaintiff. That under said policy 
of insurance this plaintifff is not entitled to any re- 
unbursements or indemnity by reason of any ex- 
pense or loss suffered by the plaintiff because of 
the acts or actions of said Joseph Duerst. 


WHEREFORE, defendant prays that plaintiff’s 
second cause of action be dismissed and that plain- 
tiff take nothing by reason thereof and that de- 
fendant be awarded its costs and disbursements 
herein. 


For answer to plaintiff’s third cause of action, 
in said complaint contained, this defendant admits, 
denies and alleges as follows: 


I. 


Answering paragraph 1 of said third cause of 
action, this defendant admits paragraphs 1 and 2 
of the first cause of action, which said paragraphs 
1 and 2 of said first cause of action, are incor- 
porated in and made a part of said third cause of 
action. 


I. 


Answering paragraph 3 of said first cause of 
action, which said paragraph 3 was and is meor- 
porated in said second cause of action, this defend- 
ant admits that on or about March 20th, 1912, the 
defendant upon the request of the plaintiff and upon 
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payment by the plaintiff to the defendant of the 
premium required duly made, executed and de- 
livered to the plaintiff a policy of insurance, said 
policy being numbered E-91221, entitled Contrac- 
tor’s Employer’s Liability Policy, by which policy 
this defendant agreed to indemnify the plaintiff 
against loss and/or expense arising or resulting 
from claims upon the plaintiff for damages on ac- 
count of bodily injuries accidentally suffered or 
alleged to have been suffered by an employee or 
emplovees of the plaintiff by reason of said con- 
struction work and business conducted bv the 
plaintiff on plaintiff’s premises adjoming the Gov- 
ernment Moorings. 


JOUL, 


Defendant admits paragraph 4 of said first cause 
of action, which said paragraph 4 of said first cause 
of action was incorporated in and made a part of 
said third cause of action. 


IIE 


Defendant admits that plaintiff furnished water 
to its employees. 


V. 


Defendant denies paragraph 8 of said first cause 
of action, which said paragraph 8 of said first cause 
of action was incorporated in, and made a part of 
said third cause of action. 
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Admits paragraph 2 of said third cause of action. 


Vi 


Admits that plaintiff immediately upon learning 
of said case of typhoid fever, notified defendant 
of said claim being made upon it by said Hastings, 
and called wpon the defendant to indemnify the 
plaintiff against said claim of said Hastings. 


Admits that it refused to indemnify plaintiff by 
reason of said claim, on the ground that said claim 
did not arise from bodily injuries, accidentally 
suffered and that the policy of insurance referred 
to in plaintiff’s third cause of action did not cover 
such claim. 


Defendant admits that said claim was settled by 
the payment of the sum of one hundred and fifty 
dollars on or about the Ist day of September, 1914, 
but this defendant denies each and every other 
allegation, matter and thing contained in paragraph 
3 of plaintiff’s third cause of action, and the 
whole thereof. 


VILL. 


Defendants denies paragraph 4 of said third 
cause of action, and the whole thereof, and denies 
each and every allegation in said third cause of 
action and the whole thereof, except such allega- 
tions as are herein specifically admitted. 
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For a first, separate and further answer and de- 
fense to plaintiff’s third cause of action, this de- 
fendant alleges: 


I. 


That during all the times herein mentioned, plain- 
tiff was and now is a corporation, duly organized 
and existing under and by virtue of the laws of 
the State of Oregon, and from the 20th day of 
March, 1913, to the first day of January, 1914, 
plaintiff was engaged in the construction of a gas 
plant and works on its property adjoining the 
Government Moorimegs between the Willamette 
River and the Linnton Road in Multnomah County, 
Oregon, and in such work employed a large num- 
ber of men. 


JUE 


That this defendant is a corporation duly or- 
ganized and existing under and by virtue of the 
laws of the State of Connecticut, and is engaged 
in general life, accident and lability insurance, in 
the State of Oregon, and has comphed with the 
laws of Oregon, with reference to foreign insurance 
companies transacting business in the State of 


Oregon. 
IE 


That on or about March 20th, 1913, this defend- 
ant made, exccuted and delivered to the plaintiff 
a policy of insurance Numbered Policy No. E-91221, 
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entitled Contractor’s Employer’s Liability Policy, 
by which policy the defendant in consideration of 
a premium paid by the plaintiff agreed to indemnify 
the plaintiff against loss and or expense arising 
or resulting in claims upon the plaintiff for dam- 
ages on account of bodily injuries accidentally suf- 
fered or alleged to have been suffered by an em- 
ployee or employees of the plaintiff by reason of 
the plaintiff’s construction of a gas plant near 
Linnton, Oregon. That said C. Hastings, men- 
tioned in plaintiff’s third cause of action claimed 
that he contracted typhoid fever by reason of drink- 
ing certain contaminated water furnished him by 
the plaintiff. That this defendant alleges that 
tvohoid fever is not a bodily injury accidentally 
suffered, and does not come within the purview of 
the polhcy mentioned in plaintiff’s third cause of 
action. That said policy does not cover typhoid 
fever contracted through the drinking of water 
furnished by the plaintiff. That under said policy 
of insurance, this plaintiff is not entitled to any 
reimbursement or indemnity by reason of any ex- 
pense or loss suffered by the plaintiff because of 
the acts or actions of said C. Hastings. 


WHEREFORE defendant prays that plaintiff’s 
third cause of action be dismissed and that plaintiff 
take nothing by reason thereof, and that defend- 
ant be awarded its costs and disbursements herein. 


¢ 
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For answer to plaintiff’s fourth cause of action, 
in said complaint on file herein, this defendant ad- 
mits, denies and alleges as follows, to-wit: 


iF 


Answering paragraph 1 of said fourth cause of 
action, this defendant admits paragraphs 1 and 2 
of the first cause of action, which said paragraphs 
1 and 2 of said first cause of action are incor- 
porated in and made a part of said fourth cause 
of action. 


II. 


Answering paragraph 3 of said first cause of 
action, which said paragraph 3 was and is incor- 
porated in, said fourth cause of action, this de- 
fendant admits that on or about Mareh 20th, 1913, 
the defendant upon request of the plaintiff and 
upon payment by the plaintiff to the defendant 
of the premium required duly made, exeeuted and 
delivered to the plaintiff a poliev of insuranee, said 
policy being numbered E-91221, entitled Contrac- 
tor’s Emplover’s Liability Poliey, by which poley 
this defendant agreed to indemnify the plaintiff 
against loss and/or expense arising or resulting 
from claims upon the plaintiff for damages on ae- 
count of bodily injuries accidentally suffered or 
alleged to have been suffered by an emplovee or 
employees of the plaintiff by reason of said con- 
struction work and business conducted by the plain- 
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tiff on plaintiff’s premises adjoining the Govern- 
ment Moorings. 


Ii. 


Defendant admits paragraph 4 of said first cause 
of action, which said paragraph 4 of said first cause 
of action was incorporated in and made a part of 
said fourth cause of action. 


IV. 


Defendant admits that plaintiff furnished water 
to its employees. 


V. 


Defendant denies paragraph 8 of said first cause 
of action, which said paragraph 8 of said first cause 
of action was incorporated and made a part of said 
fourth cause of action. 


VI. 


Admits paragraph 2 of said fourth cause of action. 


VII. 


Admits that plaintiff immediately upon learmng 
of said case of tyehoid fever, notified defendant of 
said claim, being made upon it by the said Otto 
Bush, and that said plaintiff called on defendant 
to indemnify the plaintiff against said claim of said 
Bush. 
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Admits that it refused to indemnify plaintiff by 
reason of said claim on the ground that said claim 
did not arise from bodily injuries accidentally suf- 
fered and that the policy of insurance referred to 
in plaintiff’s fourth cause of action, did not cover 


such elaim. 


Defendant admits that said claim was settled by 
the payment of the sum one hundred dollars on 
or about the 1st day of April, 1914, but this defend- 
ant denies and every other allegation, matter and 
thing contained in paragraph 5 of said fourth cause 
of action, and the whole thereof. 


VIUUL 


Defendant denies paragraph 4 of said fourth 
cause of action, and the whole thereof, and denies 
each and every allegation in said fourth cause of 
action and the whole thereof, except such allega- 
tion as are herein specifically admitted. 


For a first, separate and further answer and de- 
fense to plaintiff's fourth cause of action, this de- 
fendant alleges: 


Ik 


That during all the times berein mentioned, plain- 
tiff was and now is a corporation duly organized 
and existing under and by virtue of the laws of 
the State of Oregon and from the 20th dav of Maxch, 
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1913, to the first day of January, 1914, plaintiff was 
engaged in the construction of a gas plant and 
works on its property adjoining the Government 
Moorings, between the Willamette River and the 
Linuton Road in Multnomah County, Oregon, and 
in such work employed a large number of men. 


KI. 


That this defendant is a corporation duly or- 
ganized and existing under and by virtue of the 
laws of the State of Connecticut, and is engaged in 
general life, accident and liability insurance in the 
State of Oregon, and has complied with the laws 
of Oregon, with reference to foreign insurance com- 
panies transacting business in the State of Oregon. 


A: 


That on or about March 20th, 1913, this defend- 
ant made, executed and delivered to the plaintiff, 
a policy of msurance, Numbered Policy No. E- 
91221, entitled Contractor’s Employer’s Liability 
Policy, by which policy the defendant in considera- 
tion of a premium paid by the plaintiff agreed to 
indemnify the plaintiff against loss and or expense 
arising or resulting in claims upon the plaintiff 
for damages on account of bodily injuries accident- 
ally suffered or alleged to have been suffered by an 
employee or employees of the plaintiff by reason 
of the plaintiff’s construction of a gas plant near 
Linnton, Oregon. That said Otto Bush, mentioned 
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in plaintiff’s fourth cause of action, claimed he 
contracted typhoid fever by reason of drinking cer- 
tain contaminated water furnished him by the plain- 
tiff. That this defendant alleges that typhoid fever 
is hot a bodily injury accidentally suffered and does 
not come within the purview of the policy men- 
tioned in plaintiff’s fourth cause of action. That 
said policy does not cover typhoid fever contracted 
through the drinking of water furnished by the 
plaintiff. That under said policy of insurance this 
plaintiff is not entitled to any reimbursement or 
indemnity by reason of any expense or loss suf- 
fered by the plaintiff because of the acts or actions 
of said Otto Bush. 


WHEREFORE defendant prays that plaintiff’s 
fourth cause of action be dismissed and that plain- 
tiff take nothing by reason thereof, and that de- 
fendant be awarded its costs and disbursements 
herein. 


For answer to plaintiff’s fifth cause of action, 
in said complaint, on file herein, this defendant 
admits, denies and alleges as follows, to-wit: 


di 


Answering paragraph 1 of said fifth cause of 
action, this defendant admits paragraphs 1 and 2 
of the first cause of action, which said para- 
graphs 1 and 2 said first cause of action are in- 
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corporated in and made a part of said fifth cause 
of action. 


Ue 


Answering paragraphs 3 of said first cause of 
action, which said paragraph 3 was and is incor- 
porated in said fifth cause of action, this defend- 
ant admits that on or about March 20th, 1913, the 
defendant upon the request of the plaintiff and upon 
payment by the plaintiff to the defendant of the 
premium required duly made, executed and de- 
livered to the plaintiff a policy of insurance, said 
poley being numbered E-91221, entitled Contrac- 
tor’s Employer’s Liability Policy, by which policy 
this defendant agreed to indemnify the plaintiff 
against loss and or expense arising or resulting 
from claims upon the plaintiff for damages on 
aceount of bodily injuries accidentally suffered or 
alleged to have been suffered by an employee or 
employees of the plaintiff by reason of said con- 
struction work and business conducted by the plain- 
tiff on plaintiff’s premises adjoining the Govern- 
ment Moorings. 


INUL, 


Defendant admits paragraph 4 of said first cause 
of action, which said paragraph 4 of said first 
cause of action was incorporated in and made a 
part of said fifth cause of action. 
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Defendant admits that plaintiff furnished water 
to its employees. 


V. 


Defendant denies paragraph 8 of said first cause 
of action, which said paragraph 8 of said first 
eause of action, was incorporated in and made a 
part of said fifth cause of action. 


VI. 


Admits paragraph 2 of said fifth cause of action. 


VIL. 


Adnuts that plaintiff immediately upon learning 
of said case of typhoid fever, notified defendant 
and immediately upon learning of the claim being 
made by said Harbick, notified the defendant, and 
that said plaintiff called on defendant to indemnify 
the plaintiff against said claim if said Harbick. 


Adnuts that it refused to indemnify plaintiff by 
reason of said claim on the ground that said claim 
did not arise from bodily injuries, accidentally 
suffered and that the policy of insurance referred 
to in plaintiff’s fifth cause of action, did not cover 
such claim. 


Defendant admits that said claim was settled by 
the payment of thc sum of one hundred and twenty- 
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five dollars on or about March 1st, 1914, but this 
defendant denies each and every other allegation, 
matter and thing contained in paragraph 3 of the 
said fifth cause of action, and the whole thereof. 


VILL. 


Defendant denies paragraph 4 of said fifth cause 
of action, and the whole thereof, and denies each 
and every allegation in said fifth cause of action 
and the whole thereof, except such allegations as 
are herein specifically admitted. 


For a first, separate and further answer and de- 
fense to plaintiff’s fifth cause of action, this de- 
fendant alleges: 


I. 


That during all the times herein mentioned, 
plaintiff was and now is a corporation duly or- 
ganized and existing under and by virtue of the laws 
of the State of Oregon and from the 20th day of 
March, 1913, to the first day of January, 1914, 
plaintiff was engaged in the construction of a gas 
plant and works on its property adjoining the Gov- 
ernment Moorings, between the Willamette River 
and the Linnton Road in Multnomah County, Ore- 
gon, and in such work employed a large number 
of men. 


JO, 


That this defendant is a corporation duly or- 
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ganized and existing under and by virtue of the 
laws of the State of Connecticut and is engaged in 
general life, accident and liability imsurance in 
the State of Oregon and has complied with the laws 
of Oregon, with reference to foreign insurance 
companies transacting business in the State of 
Oregon. 


JUUL 


That on or about March 20th, 1913, this defend- 
ant made, executed and delivered to the plaintiff, a 
poliey of insurance numbered Policy No. EH-91221, 
entitled Contractor’s Employer’s Liability Policy, 
by which policy the defendant in consideration of a 
premium paid by the plaintiff agreed to indemnify 
the plaintiff against loss and or expense arising or 
resulting in claims upon the plaintiff for damages 
on account of bodily injuries accidentally suffered 
or alleged to have been suffered by an emplovee or 
employees of the plaintiff by reason of the plain- 
tiff’s construction of a gas plant near Linnton, 
Oregon. That said George Harbick mentioned in 
plaintiff’s fifth cause of action, claimed he con- 
tracted typhoid fever by reason of drinking cer- 
tain contaminated water furnished him by the 
plaintiff. That this defendant alleges that typhoid 
fever is not a bodily injury accidentally suffered 
and does not come within the purview of the policy 
mentioned in plaintiff’s fifth cause of action. That 
said policy does not cover typhoid fever contracted 
through the drinking of water furnished by the 
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plaintiff. That under said policy of insurance this 
plaintiff is not entitled to any reimbursement or 
indemnity by reason of any expense or loss suf- 
fered by the plaintiff because of the acts or actions 
of said George Harbick. 


WHEREFORE defendant prays that plaintiff’s 
fifth cause of action be dismissed and that plain- 
tiff take nothing by reason thereof and that de- 
fendant be awarded its costs and disbursements 
herein. 


For answer to plaintiff’s sixth cause of action, 
in said complaint on file herein this defendant ad- 
mits, denies and alleges as follows, to-wit: 


. 


Answering paragraph 1 of said sixth cause of 
action, this defendant admits paragraphs 1 and 2 
of the first cause of action, which said paragraphs 
1 and 2 of said first cause of action are incor- 
porated in and made a part of said sixth cause of 
action. | 

ie 


9 


Answering paragraph 3 of said first cause of 
action, which said paragraph 3 was and is incor- 
porated in said sixth cause of action, this defendant 
admits that on or about March 20th, 1913, the de- 
fendant upon the request of the plaintiff and upon 
payment by the plaintiff to the defendant of the 
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premium required, duly made, executed and de- 
livered to the plaintiff a policy of imsurance, said 
policy being numbered E-91221, entitled Contrac- 
tor’s Employers Liability Policy, by which policy, 
this defendant agreed to indemnify the plaintiff 
against loss and or expense arising or resulting 
from claims upon the plaintiff for damages on ac- 
count of bodily injuries accidentally suffered or 
alleged to have been suffered by an employee or 
employees of the plaintiff by reason of said con- 
struction work and business conducted by the 
plaintiff on plaintiff’s premises adjoining the Gov- 
ernment Moorings. 


SIT. 


Defendant admits paragraph 4 of said first cause 
of action, which said paragraph 4 of said first cause 
of action was incorporated in and made a part of 
said sixth cause of action. 


ID 


Defendant admits that plaintiff furnished water 
to its emplovees. 


Y. 


Defendant denies paragraph 8 of said first cause 
of action, which said paragraph 8 of said first cause 
of action, was im¢orporated in and make a part of 
said sixth cause of action. 
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Admits paragraph 2 of said sixth cause of action. 


VII. 


Admits that plaintiff immediately upon learning 
of said case of typhoid fever notified defendant and 
immediately upon learning of the claim being made 
bv said Kohl, notified the defendant and that said 
plaintiff called on defendant to indemnify the plain- 
tiff against said claim of said Kohl. 


Admits that it refused to indemnify plaintiff by 
reason of said claim on the ground that said claim 
did not arise from bodily injuries, accidentally suf- 
fered, and that the policy of insurance referred to 
in plaintiff’s sixth cause of action, did not cover 
such claim. 


Defendant admits that said clain was settled by 
the payment of the one hundred and fifty dollars 
on or about Mareh Ist, 1914, but this defendant 
denies each and every other allegation, matter and 
thing contained in paragraph 3 of said sixth cause 
of action and the whole thereof. 


Waser 


Defendant denies paragraph 4 of said sixth cause 
of action and the whole thereof, and denies each 
and every allegation of said sixth cause of action 
and the whole thereof, except such allegations as 
ave herein specifically admitted. 
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For a first, separate and further answer and de- 
fense to plaintiff’s sixth cause of action, this de- 
fendant alleges: 


IL, 


That during all the times herein mentioned, plain- 
tiff was and now is a corporation duly organized 
and existing under and by virtue of the laws of the 
State of Oregon and from the 20th day of March, 
1913, to the first day of January, 1914, plaintiff was 
engaged in the construction of a gas plant and 
works on its property adjoining the Government 
Moorings, between the Willamette River and the 
Linnton Road in Multnomah County, Oregon, and 
in such work emploved a large number of men. 


JUL. 


That this defendant is a corporation duly or- 
ganized and existing under and by virtue of the 
laws of the State of Connecticut, and is engaged in 
general life, accident and lability insurance in the 
State of Oregon and has complied with the laws 
of Oregon, with reference to foreign insurance com- 
panies transacting business in the State of Oregon. 


BET. 


fiat on OF about March BOth, 1913, this de- 
fendant made, executed and delivered to the plain- 
tiff, a policy of insurance numbered Policy No. E- 
ei22), entitied Contractor’s EEmployer’s Liability 
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Policy, by which policy the defendant in considera- 
tion of a premium paid by the plaintiff agreed to 
indemnify the plaintiff against loss and or expense 
arising or resulting in claims upon the plaintiff 
for damages on account of bodily injuries accident- 
ally suffered or alleged to have been suffered by an 
employee or employees of the plaintiff by reason 
of the plaintiff’s construction of a gas plant near 
Linnton, Oregon. That said F. Kohl, mentioned 
in plaintiff’s sixth cause of action, claimed he 
contracted typhoid fever by reason of drinking 
certain contaminated water furnished him by the 
plaintiff. That this defendant alleges that typhoid 
fever is not a bodily injury accidentally suffered 
and does not come within the purview of the policy 
mentioned in plaintiff’s sixth cause of action. That 
said pclicy does not cover typhoid fever contracted 
through the drinking of water furnished by the 
plaintiff. That under said policy of insurance this 
plaintiff is not entitled to any reimbursement or 
indemnity by reason of any expense or loss suffered 
by the plaintiff because of the acts or actions of said 
FE. Kohl. 


WHEREFORE defendant prays that plaintiff’s 
sixth cause of action be dismissed and that plaintiff 
take nothing by reason thereof, and that defendant 
be awarded its costs and disbursements herein. 


For answer to plaintiff’s seventh cause of action 
in said complaint on file herein, this defendant ad- 
mits, denies and alleges as follows, to-wit: 


~l 
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Answering paragraph | of said seventh cause of 
action, this defendant admits paragraphs 1 and 2 
of the first cause of action, which said paragraphs 
1 and 2 of said first cause of action, are incorporated 
in and made a part of said seventh cause of action. 


10 


Answering paragraphs 3 of said first cause of 
action, Which said paragraph 3 was and is ineor- 
porated in said seventh cause of action, this de- 
fendant admits that on or about March 20th, 1918, 
the defendant upon the request of the plaintiff and 
upon payment by the plaintiff to the defendant of 
the premium required, duly made, executed and 
delivered to the plaintiff a policy of insuranee, said 
policy being numbered H-91221, entitled Contrac- 
tor’s Emplover’s Liability Policy, by which policy 
this defendant agreed to indemnify the plaintiff 
against loss and or expense arising or resulting 
from claims upon the plaintiff for damages on ac- 
count of bodily injuries accidentally suffered or 
alleged to have been suffered by an employee or 
emplovees of the plaintiff by reason of said con- 
struction work and business conducted by the plain- 
tiff on plaintiff’s premises adjoining the Govern- 
ment Moorings. 


ee 


Defendant adinits paragraph 4+ of said first cause 
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of action, which said paragraph 4 of said first cause 
of action was incorporated in and made a part of 
said seventh cause of action. 


IV. 


Defendant admits that plaintiff furnished water 
to its employees. 


V. 


Defendant denies paragraph 8 of said first cause 
of action, which said paragraph 8 of said first cause 
of action, was incorporated in and made a part of 
said seventh cause of action. 


Wale 


Defendant admits paragraph 2 of said seventh 
cause of action. 


VIL. 


Admits that plaintiff immediately upon being 
served with summons and complaint by I. M. 
Andrus, forwarded to the defendant a copy of said 
summons and complaint and called upon the de- 
fendant to defend said action in the name and on 
behalf of the plaintiff. 


Defendant admits that it refused to defend said 
action on the ground that said claim did not arise 
from bodily injuries accidentally suffered and that 
the policy of insurance referred to in plaintiff’s 
seventh cause of action did not cover such claim. 
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Defendant admits that said I. M. Andrus secured 
a verdict against plaintiff for the sum of $5500.00 
and admits that said verdict was settled for $1635.00 
on or about the 22nd day of March, 1915, and ad- 
mits that $1635.00 was paid said I. M. Andrus. 


Defendant admits that said sum of $1635.00 was 
paid between February 13th, 1913, and March 22nd, 
1915, but this defendant denies each and every 
other allegation matter and thing contained in 
paragraph 3 of said seventh cause of action, and 
the whole thereof. 


VILL. 


Defendant denies paragraph 4 of said seventh 
cause of action and the whole thereof, and denies 
each and every allegation of said seventh cause 
of action and the whole thereof, except such allega- 
tions as are herein specifically admitted. 


For a first, separate and further answer and de- 
fense to plaintiff’s seventh cause of action, this de- 
fendant alleges: 


Ihe 


That during all the times herein mentioned, 
plaintiff was and now is a corporation duwy or- 
ganized and existing under and by virtue of the 
laws of the State of Oregon, and from the 20th day 
of March, 1913, to the first day of January, 1914, 
was engaged in the construction of a gas plant and 
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works on its property adjoining the Government 
Moorings, between the Willamette River and the 
Linnton Road in Multnomah County, Oregon, and 
in such work, employed a large number of men. 


II. 


That this defendant is a corporation duly organ- 
ized and existing under and by virtue of the laws 
of the State of Connecticut and is engaged in gen- 
eral life, accident and lability insurance in the 
State of Oregon and has complied with the laws 
of Oregon, with reference to foreign insurance com- 
panies transacting business in the State of Oregon. 


JUL. 


That on or about March 20th, 1913, this defendant 
made, executed and delivered to the plaintiff a 
policy of insurance numbered, Policy No.-91271, 
entitled Contractor’s Employer’s Liability Policy, 
by which policy the defendant in consideration of 
a premium paid by the plaintiff agreed to indem- 
nify the plaintiff against loss and or expense aris- 
ing or resulting in claims upon the plaintiff for 
damages on account of bodily injuries accidentally 
suffered or alleged to have been suffered by an 
employee or employees of the plaintiff by reason 
of the plaintiff’s construction of a gas plant near 
Linuton, Oregon. That said I. M. Andrus men- 
tioned in plaintiff’s seventh cause of action, 
claimed he contracted tvphoid fever by reason of 
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drinking certain contaminated water furnished him 
by the plaintiff. That this defendant alleges that 
typhoid fever is not a bodily injury accidentally 
suffered and does not comes within the purview 
of the policy mentioned in plaintiff’s seventh cause 
of action. That said policy does not cover typhoid 
fever contracted through the drinking of water 
furnished by the plaintiff. That under said policy 
of insurance this plaintiff is not entitled to any 
reimbursement or indemnity by reason of any ex- 
pense or loss suffered by the plaintiff, because of 
the acts or actions of said I. M. Andrus. 


Wherefore, defendant having fully answered 
plaintiff’s seventh cause of action, and having fully 
answered plaintiff’s complaint, prays that same be 
dismissed and that plaintiff take nothing by reason 
thereof, and that defendant be awarded its costs 
and disbursements herein. 

SENN, EK WALL AND RECKEN, 
Attorneys for Defendant. 


State of Oregon, County of Multnomah. 


I, W. E. Pearson, being first duly sworn, depose 
and say that J am one of the Managing Agents of 
the defendant in the above entitled action: and that 
the foregoing Answer is true as I verily believe. 

W. HE. PEARSON, 

Subseribed and sworn to before me this 12th day 
ely OLS. 

(Seal) LOUIS A. RECKEN, 
Notary Public for the State of Oregon. 
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State of Oregon, County of Multnomah, ss. 


Due and legal service of the within Answer is 
hereby accepted in Multnomah County, Oregon, 
this 12th day of July, 1915. 

H. W. STRONG, 
One of the Attorneys for Plaintiff. 
Filed July 12, 1915. 
G. H. MARSH, Clerk. 


And Afterwards, to wit, on the 4th day of 
August, 1915, there was duly filed in said court, 
and cause, a Reply, in words and figures as follows, 
to wit: 


REPLY. 


Comes now the plaintiff and for its reply to 
defendant’s answer filed herein denies each and 
every allegation contained in said answer and the 
whole thereof that is inconsistent with the alle- 
gations of the complaint. 


Wherefore plaintiff demands judgment as 
prayed for in the complaint. 


JOHN A. LAING, H. W. STRONG 
AND JOHN F, LOGAN, 
Attorneys for Plaintiff, 
1208 Spalding Building, Portland, Oregon. 


State of Oregon, County of Multnomah, ss. 


I, Geo. F. Nevins, being first duly sworn, depose 
and say: 
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That I am Secretary of Portland Gas & Coke 
Company, a corporation, plaintiff in the foregoing 
action; that I have read the foregoing reply, know 
the contents thereof, and that the same is true as 
I verily believe. 

GEO. F. NEVINS, 

Subscribed and sworn to before me this 4th day 


of August, 1915. 
H. E. MANGHUM, 


(Seal) Notary Public for Oregon. 

My commission expires June Ist, 1915. 

Due service of the foregoing reply by certified 
copy thereof is hereby admitted at Portland, Ore., 
this 4th day of August, 1915. 

B.S. SENN, 
Attorney for Defendant. 

Filed August 4, 1915. 

G. H. MARSH, Clerk. 


And Afterwards, to wit, on the 4th day of 
August, 1915, there was duly filed in said court, 
and cause, a Stipulation to try cause without the 
intervention of a jury, in words and figures as fol- 


lows, to wit: 
STIPULATION WAIVING JURY. 


It is hereby stipulated and agreed, by and be- 
tween the above entitled parties, through their 
respective attorneys, that the above case and cause 
may be tried before the court without a jury and 
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that the right of trial by jury is hereby expressly 
waived. 


JOHN A. LAING AND H. W. STRONG, 
Attorneys for Plaintiff. 

F. S. SENN, 
Of Attorneys for Defendant. 


Filed August 4, 1915. 
G. H. MARSH, Clerk. 


And Afterwards, to wit, on the 10th day of 
August, 1915, there was duly filed in said court, 
and cause, Findings of Fact and Conclusions of 
Law, in words and figures as follows, to wit: 


FINDINGS OF FACT AND CONCLUSIONS OF 
LAW. 


This cause came on duly and regularly for trial 
in open court upon the issues raised by the plead- 
ines herein before the court without a jury, a jury 
having been expressly waived by written stipula- 
tion and consent of the parties duly filed in this 
eause, the plaintiff appeared and was represented 
in court by John A. Laing and H. W. Strong, its 
attorneys, and the defendant by Senn, Ekwall & 
Recken, its attorneys; whereupon the court duly 
heard the testimony of certain witnesses and 
heard the evidence presented by the plaintiff, the 
defendant producing no withesses or evidence, and 
the court being fully advised im the premises, now 
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makes its findings of fact and conclusions of law 
as follows: 


FINDINGS OF FACT. 


The court finds generally for the plaintiff and 
against the defendant upon each of the seven 
eauses of action set out in plaintiff’s complaint. 


CONCLUSIONS OF LAW. 


The court coneludes that plaintiff is entitled to 
judgment against the defendant upon the first 
cause of action for the sum of $1680.88 with inter- 
est thereon at the rate of 6% per annum from April 
30th, 1914; upon the second cause of action for the 
sum of $262.30, with interest thereon at 6% per an- 
num from August 31st, 1914; upon the third cause of 
action for the sum of $200.00 with interest thereon at 
the rate of 6% per annum from December Ist, 
1914; upon the fourth cause of action for the sum 
of $125.00 with interest thereon at the rate of 6% 
per annum from April Ist, 1914; upon the 
fitth cause of action for the sum of $150.00 with 
interest thereon at the rate of 6% per annum 
from March Ist, 1914; upon the sixth cause of 
action for the sum of $175.00 with interest thereon 
at the rate of 6% per annum fiom March Ist, 
1914; and upon the seventh cause of action for 
the sum of $2,785.94 with interest thereon at the 
mre «|(0f «66% )«€6vper) 6annum «frem March 22nd, 
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1915; and for its costs and disbursements incurred 
herein taxed at the sum of $.......... ; and that 
execution issue therefor. 


Dated at Portland, Oregon, August 10th, 1915. 


R. 8S. BEAN, Judge. 
Miled August 10, 1915. 
G. H. MARSH, Clerk. 


And Afterwards, to wit, on Tuesday, the 10th day 
of August, 1915, the same being the 32nd Judicial 
day of the regular July term of said court; Present: 
the Honorable Robert 8. Bean, United States Dis- 
trict Judge presiding, the following proceedings 
were had in said cause, to wit: 


JUDGMENT. 


This cause coming on regularly for trial before 
the court without a jury, a jury having been ex- 
pressly waived by the parties hereto by written 
stipulation duly filed with the clerk of this court, 
the plaintiff appearing by its attorneys John A. 
Laing and H. W. Strong, and the defendant by its 
attorneys Senn, Ekwall & Recken, and the court 
having heard and considered the testimony and 
evidence herein and having made and filed its 
findings of fact and conclusions of law herein and 
being fully advised in the premises, it is therefore 


ORDERED AND ADJUDGED that the plaintiff 
have and recover judgment against the defendant 
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upon the first cause of action herein for the sum of 
$1680.88 with interest thereon at the rate of 6% 
per annum from April 30th, 1914; upon the 
second cause of action for the sum of $262.30 with 
interest thereon at the rate of 6% per annum 
from August 31st, 1914; upon the third cause of 
action for the sum of $200.00 with interest thereon 
at the rate of 6% per annum from December 
Ist, 1914; upon the fourth cause of action for the 
sum of $125.00 with interest thereon at the rate 
of 6% per annum from April Ist, 1914; upon 
the fifth cause of action for the sum of $150.00 
with interest thereon at the rate of 6% per 
annum from March Ist, 1914; upon the sixth cause 
of action for the sum of $175.00 with interest 
thereon at the rate of 6% per annum from 
March Ist, 1914; and upon the seventh cause of 
action for the sum of $2,785.94 with interest 
thereon at the rate of 6% per annum from 
March 22nd, 1915; and for its costs and disburse- 
ments incurred herein taxed at the sum of $...... : 
and that execution issue therefor. 


Dated at Portland, Oregon, August 10, 1915. 
R. S. BEAN, Judge. 


Filed August 10, 1915. 
G. H. MARSH, Clerk. 


And Afterwards, to wit, on the 17th day of 
August, 1915, there was duly filed in said court, and 
cause, a Bill of Exceptions, in words and figures 
as follows, to wit: 
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BE IT REMEMBERED, that on the ...... day 
Ole os aris. eee , 1915, there was duly filed in the Dist- 
trict Court of the United States, for the District 
of Oregon, a Transcript on Removal, containing 
therein the following complaint in words and fig- 
ures as follows, to wit: 


In the Cirewt Court of the State of Oregon for 
the County of Multnomah. 


PORTLAND GAS & COKE COMPANY, 
a corporation, 
Plaintiff, 
VS. 
AETNA LIFE INSURANCE COMPANY, 
a corporation, 
Defendant. 


COMPLAINT 


Comes now the plaintiff and for its first cause of 
action against the defendant, complains and alleges: 


if 


That plaintiff is a corporation organized and 
existing under the laws of the State of Oregon, 
and from the 20th day of March, 1913, to the first 
day of January, 1914, was engaged in the con- 
struction of a gas plant and works on its property 
adjoining the Government Moorings, between the 


e 
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Willamette River and the Linnton Road in Multno- 
mah County, Oregon, and employed a large num- 
ber of men in such work. 


tLe 


That the defendant is a corporation organized 
and existing under the laws of Connecticut, is 
engaged in general life, liability and accident insur- 
ance and has complied with the laws of Oregon 
with reference to foreign insurance companies 
transacting business within the State of Oregon. 


BCE 


That on or about March 20th, 19138, the defend- 
ant, upon the request of the plaintiff and upon 
the payment by plaintiff to defendant of the pre- 
niums required, duly made, executed and deliv- 
ered to plaintiff policy of insurance numbered 
“Policy No. E-91221’’ entitled ‘‘Contractors Em- 
ployer’s Liabihty Policy,’’ by which policy the 
defendant, in consideration of the premium pro- 
vided in the policy, promised and agreed to in- 
demnity the plaintiff against loss and or expense 
arising or resulting from the claims upon the 
plaintiff for damages on account of bodily injuries 
accidentally suffered or alleged to have been suf- 
fered by an employe or employes of the plaintiff 
by reason of the said construction work and busi- 
ness conducted by the plaintiff on said premises 
adjommneg the Government Moorings, whether said 


88 Aetna Infe Insurance Company 


injuries are accidentally suffered or alleged to 
have been suffered at the location or elsewhere, 
and to defend at its own cost any and all actions 
brought against the plaintiff to enforce a claim for 
damages covered by said policy; provided that the 
plaintiff forthwith forward to the defendant 
every summons or other process as soon as the 
same shall have been served upon it; that in said 
policy it was expressly provided that, subject to 
all agreements and conditions expressed therein, 
claims were covered whenever arising on account 
of accidents or alleged accidents oceurring during 
the time said policy was in force. 


IV. 


That the term of said policy was for a period of 
six months, beginning on the 20th day of March, 
1913, at noon, and ending on the 20th day of Sep- 
tember, 1913, at noon, and that by agreements duly 
made and endorsed on said policy the said policy 
period was extended from time to time to noon of 
January Ist, 1914, and that said policy was in full 
force and effect all such time. 


V. 


That in carrying on said construction work on 
said premises the plaintiff had water carried from 
certain sources of water supply in that vicinity 
for use by the emploves of the plaintiff for drink- 
ing purposes in said construction work on said 
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premises; that there was no drinking water on 
said premises and the carrying and furnishing of 
drinking water to its employes was an incident in, 
and a part of, the construction work carried on 
by said plaintiff on said premises. 


WA 


That during a portion of the months of August 
and September, 1918, and while said policy of 
insurance was in full force and effect, the plaintiff 
had in its employ on said construction work on 
said premises, among other an employe by the 
name of Louis Weich, who was working for the 
plaintiff as a common laborer, excavating for con- 
erete foundations, being one of the classified de- 
seriptions of business covered by said policy of 
insurance; that while so employed said Weich 
drank the water furnished him by the plaintiff; 
that on or about the 16th dav of September, 1918, 
he quit the employ of the plaintiff on account of 
having contracted typhoid fever, and that on or 
about the 15th dav of January, 1914, commenced 
an action against the plaintiff herein, in the Cir- 
emt Court of the State of Oregon, for Multnomah 
County, in which he alleged that the water fur- 
nished him by the plaintiff herein was unwhole- 
some and unfit for drinking purposes, and that 
the plaintiff herein carelessly and negligently 
failed to deliver to him wholesome drinking water 
but instead thereof delivered to him unwholesome 
water which was then and there impregnated with 
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typhoid germs and wholly unfit for drinking pur- 
poses, and that the plaintiff herein well knew, or 
by the exercise of reasonable precaution should 
have known, that the water delivered to him was 
unwholesome and was impregnated with typhoid 
germs and was unfit for drinking purposes, and 
that by reason of his drinking such unwholesome 
water he contracted typhoid fever, without any 
fault on his part, and then and there was ren- 
dered sick and was on the 16th day of September, 
1915, confined to his bed by reason of typhoid 
fever and was compelled to remain in bed for a 
long period, to-wit: three months, and was made 
sick, sore, lame and disordered and wholly ineapaci- 
tated for work; that he endured great pain, suf- 
fering and mental anguish, and his mental system 
was permanently shattered and he was seriously 
and permanently injured in that his heart was in- 
flamed and the valves and muscles thereof were 
wholly and permanently incapacitated from per- 
forming their normal functions and the lower 
limbs of Weich were benumbed and paralyzed and 
he alleged his damages at the sum of twenty thou- 
sand dollars ($20,000.00) and demanded judgment 
against plaintiff herein for said sum. 


VII. 


That plaintiff immediately upon being served 
with summons and complaint in said action, for- 
warded to the defendant the summons and copy of 
complaint and all processes served upon it in said 
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action, and called upon the defendant to defend 
such action in the name and on behalf of the plain- 
tiff herein and demanded that the defendant in- 
demnify the plaintiff against all loss and or ex- 
pense arising or resulting from said claim of 
Louis Weich, as it had agreed to do under said 
policy of insurance, but that the defendant refused 
to defend said action and denied all liability there- 
for on the sole ground that said claim did not arise 
from bodily injuries suffered accidentally, and that 
therefor said policy did not cover such claim; that 
the plaintiff herein thereupon employed attorneys 
and ineurred expense in the defense of said action; 
that it filed answer denying liability and put said 
Weich upon proof of all the allegations of said 
complaint, that said case was duly and regularly 
heard and tried by a jury duly empanelled in said 
court and cause and that said trial resulted in a 
verdict in favor of said Lows Weich and against 
the plaintiff herein in the sum of $700.00 and his 
costs and disbursements; that thereafter plaintiff 
herein settled and compromised said judgment by 
paying to said Louis Weich in full settlement and 
coinpromise of said claim and said judgement the 
sum of $600.00 on or about the 30th day of April, 
1914; that the expense reasonably incurred by the 
plaintiff herein in the defense and settlement of 
said action and the actual loss and expense sus- 
tained and paid in money by plaintiff herein aris- 
ing or resulting from said claim upon the plaintiff, 
including said sum paid to said Louis Weich, 
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amounted to the sum of sixteen hundred eighty 
dollars and eighty-eight cents ($1680.88) and is 
itemized as follows: 


Filing fee, less refund........... $ 2.90 
Automobile ie sia eee 21.38 
Attorney’s and claim agent’s fees 588.00 
Reporter's “ees eee ee 232.90 
‘Witness: Giees: er. ne eee 75.70 


Doctor’s fees, (expert testimony) 160.00 
Sum paid in compromise settle- 
NACI eee es ee 600.00 


$1680.88 


That said sums were paid by the plaintiff be- 
tween the dates of February 1st and April 30th, 
1914, and that there is now due and owing to the 
plaintiff from defendant on account of said claim 
said sum of sixteen hundred eighty dollars and 
eighty-eight cents ($1680.88) together with interest 
thereon at the rate of six percent per annum from 
the 30th day of April, 1914, until paid, no part of 
which has been paid. 


VIII. 


That plaintiff has complied with all the condi- 
tions named in said policy on its part to be per- 
formed as conditions precedent to its right to 
bring this action insofar as said conditions could 
be complied with by it, in view of defendant’s 
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denial of liability and its refusal to defend said 
claim or to live up to its obligations under said pol- 
icy, and that the above claim does not fall within 
any of the excepted claims mentioned in said policy 
and is within the limits of liability fixed by said 
policy and is a claim covered by said policy. 


IX. 


That the sum of one hundred sixty-eight dollars 
($168.00) is a reasonable sum for the court to allow 
as attorney’s fees in this cause of action. 


Plaintiff for a second cause of action against 
the defendant complains and alleges:— 


I. 


Plaintiff incorporates in this second cause of 
action by reference thereto and makes a part hereof 
paragraphs 1, 2, 3, 4, 5, and 8 of its first cause of 
action. 


I. 


That during a portion of the months of August 
and September, 1913, while said policy of insurance 
was in full force and effect, the plaintiff had in its 
employ on said construction work on said premises, 
among others, an emplove by the name of Joseph 
Duerst, who was working for the plaintiff as a 
common laborer at pile-driving, being one of the 
classified descriptions of business covered by said 
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policy of insurance, and that while so employed 
said Duerst drank the water furnished to him by 
the plaintiff, and that on or about the 30th day of 
September, 1913, he quit the employ of plaintiff on 
account of having contracted typhoid fever, and 
that on the 9th day of April, 1914, commenced an 
action against the plaintiff herein in the Circuit 
Court of the State of Oregon, for Multnomah 
County, in which he alleged that between the 
first day of August, 1913, and the 30th day of 
September, 1913, he was employed by the plain- 
tiff herein in and about the construction of said gas 
plant and factory, and that during all of said time, 
pursuant to his said employment, plaintiff herein 
undertook to deliver to him unwholesome water 
for drinking purposes while he was engaged in 
said work, and that the plaintiff herein in utter dis- 
regard to its duty and obligation to furnish him 
with wholesome water, carelessly and negligently 
and without due consideration of his health, fur- 
nished and delivered to him for drinking water 
which was then and there impure, unwholesome, 
impregnated with disease germs and with typhoid 
fever germs and wholly unfit for drinking pur- 
poses and that the plaintiff well knew, or by the 
exercise of reasonable precaution should have 
known, that the water so delivered was impure and 
unwholesome and impregnated with disease germs 
and with typhoid germs and wholly unfit for drink- 
ing purposes; that he used said water so furnished 
by the plaintiff herein, and by reason of drinking 
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said water contracted typhoid fever and was 
thereby rendered sick and ill and was, on the said 
30th day of September, 1913, confined to his bed 
and by reason of said illness and for a period of 
three months thereafter was sick, ill and incapaci- 
tated from said disease and compelled to remain in 
bed under the care of doctors and nurses and 
was disabled and his vitality and physical depleted 
to a considerable extent and that as a result of 
drinking said water and of contracting said dis- 
ease he contracted psoriases, and that his body and 
face have been as a result of the alleged negli- 
vence and carelessness of the plaintiff herein 
affected, blotched, discolored, disfigured and 
broken out in inflamed spots and sores and that 
he has become permanently disabled and unable 
to perform manual or other labor, to his damage 
in the sum of twenty thousand ($20,000.00) dol- 
lars, and that he has been compelled to expend one 
hundred twenty-seven dollars ($127.00) for hos- 
pital bills and seventy-five dollars ($75.00) for 
doctor bills and he demanded judgment against the 
plaintiff herein for said sums. 


JOE, 


That the plaintiff herein immediately upon being 
served with summons and complaint in said action, 
forwarded to the defendant the summons and copy 
of complaint and all processes served upon it, in 
said action and called upon the defendant to defend 
such action in the name and on behalf of the plain- 


96 Aetna Life Insurance Company 


tiff herein and demanded that the defendant in- 
demnify the plaintiff against all loss and or ex- 
pense arising or resulting from said claim of Joseph 
Duerst as it had agreed to do under said policy of 
insurance, but that the defendant refused to defend 
said action and denied all hability therefor on the 
sole ground that said claim did not arise from 
bodily injuries suffered accidentally and_ that 
therefore said policy did not cover said claim; that 
the plaintiff herein thereupon employed attorneys 
and incurred expense in the defense of such action: 
that it filed an answer denying all lability and that 
after said case was at issue the plaintiff herein 
settled and compromised said claim and said action 
by paying to said Joseph Duerst in full settlement 
and compromise of his said claim the sum of one 
hundred fifty dollars ($150.00) on or about the 31st 
day of August, 1914; that the expense reasonably 
incurred by the plaintiff herein in the defense and 
settlement and compromise of said action and the 
loss and expense sustained and paid in money by 
the plaintiff herein arising or resulting from said 
claim upon it, including said sum paid to Joseph 
Duerst amounted to the sum of two hundred sixty- 
two dollars and thirty cents ($262.30) and is item- 
ized as follows: 


Settlement and compromise with 


Wirerste —.... . ..ccon See eee ee $150.00 
Clerk’s fees, less refund.......... 95 
Doctor’s fees in examimation...... 15.00 


Attorney’s and claim agent’s fees. 96.39 
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That said sums were paid between the dates of 
April Ist and August 31st, 1914, and that there 
is now due and owing to the plaintiff from the 
defendant said sum of two hundred sixty-two dol- 
lars and thirty cents ($262.30) together with inter- 
est thereon at the rate of six percent per annum 
from the 31st day of August, 1914, no part of which 
has been paid. 


IV. 


That the sum of twenty-six dollars, $26.00, is a 
reasonable sum for the court to allow as attorney’s 
fees on this cause of action. 


Plaintiff for a third cause of action against the 
defendant’s complains and alleges :— 


J. 


Plaintiff imeorporates in this third cause of 
action by reference thereto and makes a part hereof 
paragraphs 1, 2, 3, 4, 5, and 8 of its first cause of 


d r] 


action. 


IU 


That during the months of July and August, and 
the first part of September, 1913, while said poliey 
of Insurance was in full force and effect the plain- 
tiff had in its employ on said construction work on 
said premises, among others, an emplove by the 
name of C. Hastings, who was working for the 
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plaintiff as a eommon labor as stock and time- 
keeper, being one of the classified descriptions of 
business covered by said policy of insurance, and 
that while so employed the said Hastings drank the 
water furnished him by the plaintiff, and that on 
or about the 10th day of September, 1913, he quit 
the employ of the plaintiff on account of having 
contracted typhoid fever, and that thereafter he 
placed his claim for damages against the plaintiff 
herein, in the hands of attorneys for action, and 
that a claim for damages for the bodily injuries 
suffered by him was made on the plaintiff herein 
and it was claimed by said Hastings that the water 
furnished him for drinking purposes by the plain- 
tiff herein was impure, and unwholesome and im- 
pregnated with typhoid germs and that plaintiff 
herein knew, or by the exercise of reasonable eare 
and caution should have known, that the water 
was impure and unwholesome and impregnated 
with typhoid germs and wholly unfit for drinking 
purposes and that he contracted typhoid fever 
from drinking said water and that his sickness 
and injury were the result of carelessness and neg- 
ligence on the part of the plaintiff herein; that he 
came down sick on or about the 10th day of Sep- 
tember, 1913, and was confined to his bed by reason 
of having typhoid fever and was compelled to re- 
main in bed for a long time and was sick, sore, lame 
and disordered and wholly incapacitated for work; 
that he endured great pain, suffering and mental 
anguish, and that his system was permanently 
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shattered and that he suffered great bodily injury, 
and demanded that the plaintiff herein settle with 
him and he threatened to bring action against the 
plaintiff, unless settlement were made. 


ie 


That plaintiff herein immediately upon learning 
of said case of typhoid fever notified the defendant 
of the same and also immediately notified the 
defendant of said claim being made upon it by 
said Hastings, and called upon the defendant to 
indemnify the plaintiff against said claim and all 
loss and expense arising or resulting or that might 
arise or result from said claim of said Hastings, 
but that the defendant denied all Hability for said 
elaim and refused to having anything to do with 
said claim and denied that said poliey of insurance 
covered said claim; that the plaintiff herein in 
order to avoid litigation settled and compromised 
said claim for the sum of one hundred fifty dol- 
lars ($150.00), which sum was paid unto said Hast- 
ines on or about the first day of September, 1914, 
in full settlement of said claim; that the reason- 
able expense incurred by the plaintiff herein in 
settlement and compromise of said claim and the 
actual loss and expense incurred by the plaintiff 
herein arising or resulting from said claim upon 
plaintiff amounted to the sum of fifty dollars 
($50.00) in addition to said sum of one hundred 
fifty dollars and that there is now due and owing 
to the plaintiff from defendant on aceount of said 
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claim said sum of two hundred dollars, together 
with interest thereon at the rate of six per cent per 
annum from December Ist, 1914. 


ey 


That the sum of twenty dollars is a reasonable 
sum for the court to allow as attorney’s fees in 
this cause of action. 


Plaintiff for a fourth cause of action against 
the defendant complains and alleges:— 


th 


Plaintiff incorporates in this fourth cause of 
action by reference thereto and makes a _ part 
hereof, paragraphs 1, 2, 3, 4, 5 and 8 of its first 
cause of action. 


1s 


That during a portion of the months of August 
and September, 1915, while said policy of insurance 
was in full force and effect, plaintiff had in its em- 
ploy on said construction work on said premises, 
among others, an emplove by the name of Otto 
Bush, who was working for the plaintiff as a car- 
penter, being one of the classified descriptions of 
business covered by said policy of insurance, and 
that while so employed the said Bush drank the 
water furnished him by the plaintiff and that on 
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or about the 8th day of September, 1913, he quit 
the employ of the plaintiff on account of having 
contracted typhoid fever, and that thereafter he 
placed his claim for damages against the plaintiff 
herein in the hands of attorneys for action, and 
that a claim for damages for the bodily injuries 
suffered by him was made on the plaintiff herein 
and it was claimed by said Bush that the water 
furnished him for drinking purposes by the plain- 
tiff herein was impure and unwholesome and im- 
pregnated with typhoid germs and that plaintiff 
herein knew, or by the exercise of reasonable care 
and caution should have known, that the water 
was inipure and unwholesome and impregnated 
with typhoid germs and wholly unfit for drinking 
purposes and that he contracted typhoid fever from 
drinking said water and that his sickness and in- 
jury were the result of carelessness and negligence 
on the part of the plaintiff herein; that he came 
down sick on or about the 8th day of September, 
1913, and was confined to his bed by reason of 
having typhoid fever and was compelled to remain 
in bed for a long time and was sick, sore, lame and 
disordered and wholly ineapacitated for work; that 
he endured great pain, suffering and mental 
anguish and that his svstem was permanently shat- 
tered and that he suffered great bodily injury, 
and demanded that the plaintiff herein settle with 
him and he threatened to bring action against the 
plaintiff unless settlement were made. 
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II. 


That plaintiff herein immediately upon learning 
of said case of typhoid fever notified the defend- 
ant of the same and also immediately notified the 
defendant of said claim made upon it by said Bush, 
and called upon the defendant to indemnify the 
plaintiff against said claim and all loss and expense 
arising or resulting or that might arise or result 
from said claim of said Bush, but that the defend- 
ant denied all liability for said claim and refused 
to have anything to do with said claim and denied 
that said policy of insurance covered said claim; 
that the plaintiff herein in order to avoid litigation 
settled and compromised said claim for the sum of 
one hundred dollars, which sum was paid unto said 
Bush on or about the first day of April, 1914, in 
full settlement of said claim; that the reasonable 
expense incurred by the plaintiff herein in settle- 
ment and compromise of said claim and the actual 
loss and expense incurred by the plaintiff herein 
arising or resulting from said claim upon plaintiff 
amounted to the sum of twenty-five dollars ($25.00) 
in addition to said sum of one hundred dollars and 
that there is now due and owing to the plaintiff 
from defendant on account of said claim said sum 
of one hundred twenty-five dollars together with 
interest thereon at the rate of six per cent. per 
annum from April Ist, 1914. 


ine 


That the sum of twelve dollars and fifty cents 
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is a reasonable sum for the court to allow as attor- 
ney’s fees in this cause of action. 


Plaintiff for a fifth cause of action against the 
defendant, complains and alleges:— 


it. 


Plaintiff incorporates in this fifth cause of action 
by reference thereto and makes a part hereof para- 
graphs 1, 2, 3, 4, 5, and 8 of its first cause of action. 


i, 


That during a portion of the months of August 
and September, 1913, while said policy of insur- 
auce was im full force and effect, plaintiff had in 
its employ on said construction work on said prem- 
ises, among others, an employe by the name of 
George Harbick, who was working for the plaintiff 
as a common laborer in the insulation of electrical 
equipment, being one of the classified descriptions 
of business covered by said policy of insuranee, 
and that while so emploved the said Harbick drank 
the water furnished him by the plaintiff and that 
on or about the lth day of September, 1913, he 
quit the employ of the plaintiff on account of hav- 
ing contracted typhoid fever, and that thereafter 
he placed his claim for damages against the plain- 
tiff herein in the hands of attorneys for action 
and that a claim for damages for the bodily injuries 
suffered by him was made on the plaintiff herein 
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and it was claimed by said Harbick that the water 
furnished him for drinking purposes by the plain- 
tiff herein was impure and unwholesome and im- 
pregnated with typhoid germs and that plaintiff 
herein knew or by the exercise of reasonable care 
and caution should have known, that the water 
was impure and unwholesome and impregnated 
with typhoid germs and wholly unfit for drinking 
purposes and that he contracted typhoid fever from 
drinking said water and that his sickness and 
injury were the result of carelessness and negh- 
gence on the part of the plaintiff herein; that he 
came down sick on or about the 11th day of Sep- 
tember, 1913, and was confined to his bed by rea- 
son of having typhoid fever and was compelled to 
remain in bed for a long time and was sick, sore, 
lame and disordered and wholly incapacitated for 
work; that he endured great pain, suffering and 
mental anguish and that his system was perman- 
ently shattered and that he suffered great bodily 
injury and demanded that the plaintiff herein settle 
with him and he threatened to bring action against 
the plaintiff unless settlement were made. 


a: 


That plaintiff herein immediately upon learning 
of said case of typhoid fever notified the defendant 
of the same and also immediately notified the de- 
fendant of said claim being made upon it by said 
Harbick and called upon the defendant to indem- 
nify the plaintiff against said claim and all loss 
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and expense arising or resulting or that might 
arise or result from said claim of said Harbick, but 
that the defendant denied all liability for said claim 
and refused to have anything to do with said claim 
and denied that said policy of insurance covered 
said claim; that the plaintiff herein in order to 
avoid litigation settled and compromised said claim 
for the sum of one hundred twenty-five dollars, 
which sum was paid unto said Harbick on or about 
the first day of March, 1914, in full settlement of 
said claim, that the reasonable expense incurred 
by the plaintiff herein in settlement and compro- 
mise of said claim and the actual loss and expense 
incurred by the plaintiff herin arising or resulting 
from said claim upon the plaintiff amounted to 
the sum of twenty-five dollars ($25) in addition to 
said sum of one hundred twenty-five dollars and 
that there is now due and owing to the plaintiff 
from defendant on account of said claim the sum 
of one hundred and fifty dollars together with in- 
terest thereon at the rate of six per cent. per annum 
from March Ist, 1914. 


EV. 


That the sum of fifteen dollars is a reasonable 
sum for the court to allow as attornev’s fees in this 
‘ause of action. 


Plaintiff for a sixth cause of action against the 
defendant complains and alleges:— 
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Plaintiff incorporates in his sixth cause of action 
by reference thereto and makes a part hereof para- 
graphs 1, 2, 3, 4, 5, and 8 of its first cause of action. 


KI. 


That during a portion of the months of August 
and September, 1913, while said policy of insurance 
was in full force and effect, plamtiff had in its 
employ on said construction work on said prem- 
ises, among others, an employe by the name of F. 
Kohl, who was working for the plaintiff as a com- 
mon laborer engaged in road making, being one of 
the classified deseriptions of business covered by 
said policy of insurance, and that while so em- 
ployed the said Kohl drank the water furnished 
him by the plaintiff, and that on or about the 11th 
day of September, 1913, he quit the employ of the 
plaintiff on account of having contracted typhoid 
fever, and that thereafter he placed his claim for 
damages against the plaintiff in the hands of attor- 
neys for action, and that a claim for damages for 
the bodily injuries suffered by him was made on 
the plaintiff herein and it was claimed by said Kohl 
that the water furnished him for drinking pur- 
poses by the plaintiff herein was impure and un- 
wholesome and impregnated with typhoid germs 
and that plaintiff knew, or by the exercise of reas- 
onable care and caution should have known, that 
the water was impure and unwholesome and im- 


- 
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pregnated with typhoid germs and wholly unfit 
for drinking purposes, and that he contracted 
typhoid fever from drinking said water and that 
his sickness and injury were the result of careless- 
ness and negligence on the part of the plaintiff; 
that he came down siek on or about the 11th day 
of September, 19138, and was confined to his bed 
by reason of having typhoid fever and was com- 
pelled to remain in bed for a long time and was 
sick, sore, lame and disordered and wholly inea- 
pacitated for work; that he endured great pain suf- 
fering and mental anguish and that his sytem was 
permanently shattered and that he suffered great 
bodily injury, and demanded that the plaintiff 
herein settle with him and he threatened to bring 
action against the plaintiff unless settlement were 
made. 


JOU 


That plaintiff herein immediately upon learning 
of said case of typhoid fever notified the defendant 
of the same and also immediately notified the de- 
fendant of said claim being made upon it by said 
Kkohl, and called upon the defendant to indemnify 
the plaintiff against said claim and all loss and 
expense arising or resulting or that might arise 
or result from said claim of said Kohl, but that 
the defendant denied all liabilitv for said claim 
and refused to have anything to do with said claim 
and denied that said policy of insurance covered 
said claim; that the plaintiff herein in order to 
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avoid litigation settled and compromised said claim 
for the sum of one hundred fifty dollars, which 
sum was paid unto said Kohl on or about the Ist 
day of March, 1914, in full settlement of said claim; 
that the reasonable expense incurred by the plain- 
tiff herein in settlement and compromise of said 
claim and the actual loss and expense incurred by 
the plaintiff herein arising or resulting from said 
claim upon the plaintiff amounted to the sum of 
twenty-five dollars in addition to said sum of one 
hundred fifty dollars and that there is now due 
and owing to the plaintiff from defendant on 
account of said claim, the sum of one hundred sev- 
enty-five dollars, together with interest thereon at 
the rate of six per cent. per annum from March Ist, 
1915. 


IV. 


That the sum of seventeen dollars and fifty cents 
is a reasonable sum for the court to allow as attor- 
ney’s fees in this cause of action. 


Plaintiff for a seventh cause of action against 
the defendant complains and alleges:— 


Jt, 


Plaintiff incorporates in this seventh cause of 
action by reference thereto and makes a part hereof 
paragraphs 1, 2, 3, 4, 5, and 8 of its first cause of 
action. 
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JOT, 


That during a portion of the months of August 
and September, 1913, while said policy of insurance 
was in full force and effect, plaintiff had in its 
employ on said construction work on said premises, 
among others, an employe by the name of I. M. 
Andrus, who was working for the plaintiff as a 
millwright in erecting the machinery for the bri- 
quetting plant, being one of the classified descrip- 
tions of business covered by said policy of insur- 
ance, and that while so employed as such mill- 
wright said J. M. Andrus drank the water fur- 
nished him by the plaintiff and that on or about 
the 7th day of September, 1913, he quit the employ 
of the plaintiff on account of having contracted 
typhoid fever and that on or about the 13th day 
of February, 1914, he commenced an action against 
the plaintiff herein, in the Circuit Cowt of the 
State of Oregon for Multnomah County, in which 
he alleged that the water furnished him by the 
plaintiff herein was unwholesome and unfit for 
drinking purposes ans that the plaintiff herein 
carelessly and neghgently failed to deliver to 
him wholesome drinking water but instead thereof 
delivered to him unwholesome and impure water 
which was then and there impregnated with ty- 
phoid germs and wholly unfit for drinking pur- 
Poses and that the plaintiff herein knew, or by 
the exereise of reasonable care and caution 
should have known that the water delivered to 
him was unwholesome and was inpregnated with 
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typhoid germs and was unfit for drinking purposes; 
that by reason of his drinking such unwholesome 
water he contracted typhoid fever without any fault 
on his part and was then and there rendered sick 
and was on the said 11th day of September, 1918, 
confined to his bed by reason of typhoid fever and 
was compelled to remain in bed and in the hospital 
for eleven and one-half weeks and that by reason of 
and as a direct and proximate result of said careless 
and negligent act on the part of the plaintiff herein 
in furnishing said impure and unwholesome water he 
suffered great pain and mental anguish, suffered 
from deliriu, high fever and unconsciousness and 
that his brain, spinal cord, nerves and nervous sys- 
tem generally were poisoned and inflamed; that he 
suffered paralysis of certain muscles of his arms 
and legs and that he had toe drop in his left foot and 
an incomplete wrist drop in his right hand and was 
numb to pin prick over part of the back of his right 
hand and forearm and over the front of his left leg 
and ankle and that he was permanently injured and 
incapacitated from performing any work whatso- 
ever; that he alleged his damages at the sum of 
twenty-five thousand dollars, with three hundred 
forty-seven dollars special damages for hospital and 
doctor fees and demanded judgment against the 
plaintiff herein for said sum. 


ate 


That plaintiff immediately upon being served 
with summons and complaint in said action for- 
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warded to the defendant a copy of said summons and 
complaint and all processes served upon it in said 
action, and called upon the defendant to defend said 
action in the name and on behalf of the plaintiff 
herein and demanded that the defendant indemnifv 
the plaintiff against all loss and or expense arising 
or resulting from said claim of I. M. Andrus, as it 
had agreed to do under said policy of insurance; but 
that the defendant refused to defend such action and 
denied all hability therefor on the sole ground that 
said claim did not arise from bodily injuries suffered 
accidentally and that therefore said policy did not 
cover said claim; that the plaintiff thereupon em- 
ployed attorneys and incurred expense in the defense 
of said action; that it filed answer denying liability 
and put said Andrus upon proof of all the allega- 
tions of said complaint; that said ease was duly and 
regularly heard and tried by a Jury duly empanelled 
in said court and cause and that said trial resulted 
in a verdict in favor of said Andrus and against the 
plaintiff herein in the sum of fifty-five hundred dol- 
lars and his costs and disbursements taxed at sixty- 
four dollars and ninety-five cents that thereafter 
plaintiff herein appealed said case to the Supreme 
Court of the State of Oregon and while said appeal 
Was pending a compromise settlement was made and 
effected between the plaintiff herein and said [. M. 
Andrus in which said judgement and claim of said 
Andius against the plaintiff herein was compyo- 
mised and settled for the sum of sixteen hundred 
thirty-five dollars on or about the 22nd day of 
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March, 1915; that the expense reasonably incurred 
by the plaintiff herein in the defense of said action 
and in appeal to the Supreme Court and in the 
settlement thereof and the actual loss and expense 
sustained and paid in money by the plaintiff herein 
arising and resulting from said claim upon the 
plaintiff herein by said I. M. Andrus amounted to 
the sum of twenty-seven hundred eighty-five dollars 
and ninety-four cents and is itemized as follows: 


Feces ir Circuite Court ..7.) ga $ 9.15 
Witness fees and expert testimony 90,00 
Reporter's feesaee 2 a ee 150.00 
ATUIDOINO Mile sec) ets Cee eee 1.75 
AAT L OTC te eee eae ee 27.50 
Filing fee in Supreme Court and 

COIN Wie IASON, co soa voces 28.48 


Printed abstract and briefs in Sn- 

Dvemen Court wees. a2 cee eee 82.16 
Attorney’s and Claim Agent’s fees 761.20 
Amount paid in compromise settle- 

LOOT t . cde eet hae 1635.00 


$2785.94 


That said sums were paid by the plaintiff herein 
between the dates of February 13th, 1913, and March 
22nd, 1915, and that there is now due and owing to 
the plaintiff herein from the defendant on account of 
said claim said sum of twenty-seven hundred eighty- 
five dollars and ninetv-four cents, together with in- 
terest thereon at the rate of six per cent. per annum 
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from the 22nd day of March, 1915, until paid, no 
part of which has been paid. 


Ty. 


That the sum of two hundred seventy-eight dollars 
and sixty cents is a reasonable sum for the court 
to allow as attornev’s fees in this seventh cause of 
action. 


WHEREFORE, plaintiff demands judgment 
against the defendant herein on its first cause of 
action for the sum of sixteen hundred eighty dollars 
and eightv-eight cents ($1680.88) with interest there- 
on at the rate of six per cent. per annum from April 
30th, 1914, together with the sum of one hundred 
sixty-eight dollars ($168.00) attorney’s fees; for 
the sum of two hundred sixty-two dollars and thirty 
cents ($262.30) with interest thereon at the rate of 
six per cent. per annum from the 31st day of August, 
1914, together with the sum of twenty-six dollars 
($26.00) attorney’s fees in the second cause of action ; 
for the sum of two hundred dollars ($200.00) with 
interest thereon at the rate of six per cent. per annum 
from December Ist, 1914, together with the sum of 
twenty dollars ($20.00) attorney’s fees, in the third 
eause of action; for the sum of one hundred twenty- 
five ($125.00) with interest thereon at the rate of six 
per cent. per annum from April Ist, 1914, together 
with the sum of twelve dollars and fifty cents 
($12.50) attorney’s fees in the fourth cause of ac- 
tion: for the sum of one hundred fifty dollars 
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($150.00) with interest thereon at the rate of six 
per cent. per annum from March 1st, 1914, together 
with the sum of fifteen dollars ($15.00) attorney’s 
fees in the fifth cause of action; for the sum of 
one hundred seventy-five dollars ($175.00) with in- 
terest thereon at the rate of six per cent. per annum 
from March 1st, 1914, together with seventeen dollars 
and fifty cents attorney’s fees in the sixth cause of 
action and for the sum of twenty-seven hundred 
eighty-five dollars and ninety-four cents ($2785.94) 
with interest thereon at the rate of six per cent. per 
annum from March 22nd, 1915, together with two 
hundred seventy-eight dollars and sixty cents attor- 
ney’s fees in the seventh cause of action and for 
plaintiff’s costs and disbursement incurred herein. 
JOHN A. LAING, 
JOHN F. LOGAN, 
H. W. STRONG, 
Attorneys for Plaintiff. 
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That afterwards this defendant filed a demurrer 
to said complaint of the plaintiff, said demurrer be- 


ing in words and figures as follows, to-wit :— 


In the District Court of the United States for the 
District of Oregon. 


PORTLAND GAS & COKE COMPANY, 
a corporation, 
Plaintiff, 
Vs. 
AETNA LIFE INSURANCE COMPANY, 
a corporation, 
Defendant, 


Comes now the defendant in the above entitled 
action and demurs to the complaint of the plaintiff 
herein, for the reason that the same does not state 
facts sufficient to constitute a cause of action 
against the defendant. 


SENN-EKWALL & RECKEN, 
Attorneys for Defendant. 


I, F. S. Senn, one of the attorneys for the defend- 
ant hereby certify that the foregoing demurrer is 
made in good faith, and is not made for the purpose 
of hindering or delaving the trial of the above enti- 
tled action, and I believe that the point raised by 
said demurrer is well taken, 


F. 8. SENN, 
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That afterwards on to-wit, the 21st day of June, 
1915, the court made an order overruling said de- 
murrer, said order being as follows, to-wit :— 


In the District Court of the United States for the 
District of Oregon. 


PORTLAND GAS & COKE COMPANY, 
a corporation, 
Plaintiff, 
VS. 
AETNA LIFE INSURANCE COMPANY, 
a corporation, 
Defendant, 


Portland, Oregon, Monday, June 21st, 1915. 


R. S. BEAN, D. J., (ORAL) 


The case of the Portland Gas and Coke Company 
vs. the Aetna Life Insurance Company is an action 
on an indemnity policy by which the Company agreed 
to indemnify the plaintiff against loss and (or) ex- 
pense arising or resulting from claim upon the 
assured for damages on account of bodily injuries 
and (or) death accidentally suffered by an employe. 

Certain employes of the plaintiff company con- 
tracted typhoid fever from water furnished for their 
use by the plaintiff. They brought actions against 
the plaintiff company and recovered damages on 
account thereof, and the question for decision in this 
case is whether that constitutes a bodily injury acci- 
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dentally received or suffered within the meaning of 
this policy. 


It will be observed that the language of this 
policy is exceedingly broad. It differs from many 
indemnity policies in that lability is not limited 
to injuries received from external violence nor to 
accidents which result in producing visible external 
marks or injuries, or evidence of violence, but it is 
a broad indemnity agaist injuries resulting from 
accidental causes. 


Now, the English Workman’s Compensation Act 
of 1897 provided for compensation to workmen for 
personal injury by accident arising in the course 
of their employment. While a workman was en- 
gaged in sorting wool a bacillus passed from the 
wool to his eve afflicting him with anthrax from 
which he died. On appeal to the Privy Couneil, it 
was held that the injury was due to an accident 
within the meaning of this law, because first it was 
an accident that the baccillus happened to be in 
the wool; second, it was an accident that it settled 
on the workman in a delicate or tender spot, and 
third, it was an accident that the poison found 
its way into the workman’s system and caused his 
death. And therefore the court held that the case 
came within the Compensation Act. On the same 
reasoning it could be properly held in this case that 
the injury here was an accident because it was an 
accident that the typhoid germs happened to be 
in the water furnished the plaintiff’s emplovees, 
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and second, it was an accident that the germ found 
favorable opportunity for development in the 
workmen. 


A similar ruling was announced by the Supreme 
Court of Massachusetts in Hood vs. Maryland Cas- 
ualty Company, 206 Mass. The policy in that case 
provided indemnity against loss from hability for 
damages on account of bodily injuries accidentally 
suffered, similar to the policy under consideration. 
The employe was a hostler and in the course of his 
employment he contracted glanders, through neg- 
hgenee of his employer. The court held the insur- 
ance company lable because the infection which 
caused the disease was due to accident. 


So also in the case of the Colunbia Paper Com- 
pany vs. the Fidelity & Casualty Company, 104 Mo. 
Ap., a policy similar to the one now in controversy. 
The employe contracted a kidney disease by han- 
dling infected wool rags, and the court held it was 
within the terms of the policy, and the insurance 
company lhable. 


It is sought to distinguish these cases from the 
one at bar because it is claimed that in the cases 
referred to there was an abrasion of the body 
through which the poison entered the system, but, 
as stated in the English cases, that fact is imma- 
terial because it was a mere fortuitous accident that 
it came in contact with this particular spot, and 
where some affliction of our physical frame is in 
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any way induced by accident, we should be on our 
euard that we are not misled by medical phrases 
to allow the proper application of the phrase acci- 
dent causing the imjury, because the injury in- 
flicted by the accident sets up a condition of things 
which medical men denominate disease. 


Under these circumstances, and they seem to be 
directly in point, I conclude that the injuries re- 
ferred to in the complaint come within the terms 
and provisions of this policy, and the demurrer 
should be overruled.”’ 


That this defendant through its attorney objected 
to the ruling of the court in over-ruling said de- 
murrer and an exception was duly allowed this de- 
fendant. 


Excepticn No. 2. 


That on, to-wit, the 4th day of August, 1915, this 
cause came on for trial before the Hon. R. 8. Bean, 
District Judge, and the following proceedings were 
had and the following testimony was introduced by 
the plaintiff. 


In the District Court of the United Statse for the 
District of Oregon. 


PORTLAND GAS & COKE COMPANY, 
Plain: 
VS. 
AKTNA LIFE INSURANCE COMPANY, 
Defendant. 
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Portland, Oregon, August 4, 1915, 2 P. M. 


John A. Laing, and H. W. Strong, for Plaintiffs. 
HF. 8. Senn, for defense. 

k. 8S. Bean, District Judge. 

C. W. Platt, 

John A. Laing. 


Mr. LAING: We would like to stipulate that this 
case shall be tried without a jury—before the court. 


COURT: There is a federal statute covering that 
matter and it will be necessary for vou to file a 
written stipulation. 


Mr. LAING: Very well, we will file a written stip- 
ulation. It is also agreed that this contract with 
the riders attached represent this contract of in- 
surance that is sued upon here, and we desire to of- 
fer it in evidence as Plaintiff’s Exhibit A. 


Insurance Contract marked Plaintiff’s Exhibit A. 


Mr. LAING: It is stipulated also that the sums 
actually paid to the men who claim damages against 
the Portland Gas and Coke Company as set forth 
in causes of action 1 to 7 inclusive, were paid in 
reasonable settlement of those claims and that the 
defendant waives any question as to the amount of 
those settlements, or the provision in the policy 
forbidding our making settlement without their 
consent, in view of the fact that they had previously 
denied liability under the contract or policy. 


C. W. PLATT, a witness called on behalf of the 
plaintiff, being first duly sworn, testified as follows: 
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(Testimony of C. W. Platt.) 
Direct Examination. 


(Questions by Mr. LAING.) 


Mi. Platt, you are the Assistant Treasurer of 
the Portland Gas and Coke Company, the plaintiff 
in this case? 

a ll aa 

Q. In such eapacity vou have active charge of 
the accounting department of that company, and 
charge of the matter of disbursing moneys for vari- 
ous purposes? 

A. I have. 

Q. These disbursements are made under your 
active supervision? and within vour knowledge, 
are they now? 

A. They are. 

@. This action, Mr. Platt, relates to various 
sums expended by the Portland Gas and Coke Com- 
pany t defending various elaims against it by its 
employes, and an attempt 1s being made to recover 
the amounts so expended from the Aetna Life In- 
surance Company. The first cause of action deals 
with the expense of a claim of Louis Weich against 
the Gas Company. IJ would like to ask you if you 
have with you a statement of the moneys expended 
by the Gas Company in disposing of that claim? 

eek have, 

Q. Will you kindly state the amounts expended 
and the purposes for which they were expended in 
connection with the defense of that claim? 
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(Testimony of C. W. Platt.) 


A. The total sum of $1680.88: Filing fees, less 
refund that was made, $2.90. 

@. ‘That is filing fees where? 

A. Filing fees with the Cireuit Court. 

@. That is the defendant’s filing fees in that 
action? 

A. Yes sir. Automobile hire, That was in con- 
nection with getting sufficient testimony to defend 
the suit, $21.38. Attorneys and claim agents fees, 
$588.00. Fees to reporters in the court $232.90. 
Witness fees $75.70. Expert testimony on the part 
of physicians $160.00. And the sum of $600.00 in 
settlement of the claim to the plaintiff. 

Q. These sums, amounting to $1680.88 were all 
actually expended by the Portland Gas and Coke 
Company in defending claim of Louis Weich as set 
forth in the plaintiff’s first cause of action in this 
complaint ? 

Pee ec sit 

Q. Referring to the plaintiff’s second cause of 
action dealing with the claim of Joseph Duerst, I 
will ask you if vou have a record of the expendi- 
tures made by the Gas Company in defending that 
claim against it. 

A. Yes, sir. 

@. Jkindly state what those expenses were, and 
for what purposes they were incurred. 

A. We paid for court fees, $.95; doctor’s exam- 
ination, $15.00; attorney’s and claim agent’s fees, 
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(Testimony of C. W. Platt.) 


$96.35; the sum of $150 was paid to Max. Duerst im 
settlement. 

Q. Making the total expenditures— 

A. Making total expenditures, $262.30. 

Q. And those items were all expended by the 
Gas Company in connection with that claim? 

iN GS. Sil’: 

Q. Referring now to plaintiff’s third cause of 
action, dealing with the claim against it of one C. 
Hastings, I will ask you if you have a statement or 
if you know the amount that the plaintiff in this 
action expended in defending the claim of C. Hast- 
ings and various items of that expense? 

A. J have information on that showing that 
$200.00 was expended of which $150.00 was paid 
to Mr. Hastings and $50.00 was paid to the claim 
agent to settle the claim. 

@. Those expenses were actually incurred by 
the Portland Gas and Coke Company in defending 
that claim? 

A. Yes, sir. 

Q. Referring now to the claim of Otto Bush 
against the Portland Gas and Coke Company, plain- 
tiff’s fourth cause of action, do vou know how much 
money was expended by the Gas Company in de- 
fense of that claim, and for what purposes it was 
spent? 

A. We paid Mr. Bush $100.00 and the claim 
agent’s expenses in settlement was $25, making 
$125.00. 
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(Testimony of C. W. Platt.) 

Q. That sum was actually expended by the Gas 
Company in defending that claim? 

A. Yes, siv. 

Q. Refferring now to the plaintiff’s fifth cause 
of action, dealing with the claim of George Har- 
bick against the Gas Company, do you know the 
amount expended by the plaintiff in this action 
in defense of the Harbick claim? 

A. “Yes, sir. 

Q. Kindly state that. 

A. $150, of which Mr. Harbick received $125.00, 
and the claim agent’s charge for settling it was 
$25.00. 

@. And that sum was expended by the Port- 
land Gas and Coke Company? 

A. Yes, sir. 

Q. In settling that claim. Referring now to 
plaintiff’s sixth cause of action dealing with claim 
against it of F. Kohl, have you a similar statement of 
moneys, if any, expended by the Portland Gas and 
Coke Company in defense of that claim? 

A. We paid My. Kohl $150, and the claim 
agent’s charge was $25, making a total of $175 paid 
on that clain. 

Q. Referring now to plaintiff’s seventh cause 
of action, dealing with the claim against it of one 
IT. M. Andrus, can you state what expenditures were 
ineurred by the Portland Gas and Coke Company 
in defending that claim? 

A. The expenses were as follows: Court fees 
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(Testimony of C. W. Platt.) 


for filing $9.15. Witness fees, $90.00. Court re- 
porter’s fees, $150.70. Auto hire, $1.75. Appeal 
bond, $27.50. Supreme Court fee, $28.48. Printing 
expense for brief, $82.16. Attorneys’ and claim 
agent’s fees, $761.20. Amount paid in compromise 
settlement, $1635, making a total of $2785.94, all of 
which was paid by the Gas Company. 

Q. In comnection wtih the item of attorney’s 
fees, shown in these various causes of action, I wish 
you would state just how the charges for attorney’s 
services are rendered to the Gas Company, and how 
they are paid. 

A. The attorneys who handle these matters for 
the Gas Company are in the employ of the Pacific 
Power and Light Company, and the time that they 
spend on matters for the Portland Gas and Coke 
Company is charged to them monthly on the basis 
of the services rendered, and these bills have been 
paid by the Gas Company to the Pacific Power and 
Light Company. 

Q. Is that on the basis of the service rendered, 
or on the basis of the time spent on any particular 
Grcer 7 

A. Well, it is on the bats of the service rendered. 

Q. The item of the attorney’s fees in the Andrus 
fees amounted to $761.20. Was all of that paid to 
the attorneys for the Pacific Power and Light? 

A. I beg vour pardon, Mr. Laing. 

Q. I sav was that item of $761.20 in the I. M. 
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(Testimony of John A. Laing.) 


Andrus claim was that all paid the for the Pacifie 
Power and Light Company? 

A. In that sum there was $200.00 paid to John 
F. Logan who worked with the Pacifie Power and 
Light Company’s attorneys on the case. 

Q. In other words, he was employed in addition 
to the attorneys who had previously handled the 
other cases. He was employed independently in 
that case, was he not? 

A. Yes, sir. 

@. And he was paid $200 for his services? 

A. Yes, sir. 


No Cross Examination. Witness Exeused. 


JOHN A. LAING, a witness called on behalf of 
the plaintiff, being first duly sworn, testified as 
follows: 

Direct Examination (without questioning). 


I would just like to explain briefly the item of at- 
torney’s expenses in those various claims, for the 
reason that on their face they may appear to be 
somewhat large in proportion to the settlements 
actually made. I am employed by the Pacific 
Power and Light Company, as its attorney, and 
that Company is, to a certain extend, affliated with 
the Portland Gas and Coke Company, having some 
of the same operating officials. The Pacific Power 
and Light Company pay the expenses of my de- 
partment, including my salary, that of Mr. Strong, 
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(Testimony of John A. Laing.) 


and our two stenographers. Whatever work we do 
each day during the month a record is kept of it, 
and at the end of the month a charge is made to 
each company, or to each job that we do during 
the month. On the basis of the actual time and pro 
rate of the salary involved in that work. So that 
in those charge for attorney’s services shown in 
these various eauses of action, the charges for at- 
torney’s fees in each instance represent the actual 
time of my department, including my services, Mr. 
Strong’s and the two stenographers, spent on these 
particular cases, apportioned on the basis of the 
salaries paid to us during that period. In the case 
of Louis Weich, the first cause of action, a substan- 
tial charge is shown there for attorney’s fees, which 
may be explained by referenee to the record of the 
trial of that case. The case was the forerunner of a 
number of suits that were filed in varying amount 
demanded from twenty to twenty-five thousand dol- 
lars, and it therefore was important that the cir- 
cumstances and the law surrounding the question 
of hability be thoroughly investigated, and a great 
deal of the time spent on the Weich case worked 
to the company’s advantage in connection with the 
other cases which were tried later, or which were 
brought later. The case was tried before Judge 
Gatens and a Jury in March, 1914, and required five 
days to try it. Later, motion was made for a new 
trial, in connection with which a brief was pre- 
pared, and there were several arguments and hear- 
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(Testimony of John A. Laing.) 


ings before Judge Gatens, in connection with that, 
all of which took a great deal of time. In the mean- 
time we were obliged to prepare a bill of excep- 
tions, preparatory to appealing the case to the Su- 
preme Court, and we practically spent as much 
time on the case as if we had perfected our appeal 
to the Supreme Court. The charges given in Mr. 
Platt’s testimony represent only the actual time 
spent by us in connection with that case. In con- 
nection with the case of I. M. Andrus, which is set 
forth in plaintiff’s seventh cause of action, the liti- 
gation in that case was very active from the time 
the complaint was filed in February, 1914, until the 
time the case was settled in March, 1915. The case 
was tried before a jury, taking three days in court 
for both Mr. Strong and myself. A motion was 
made for a new trial, that was supplemented by two 
amended motions for a new trial. A very complete 
brief was prepared and filed on the motion for a 
new trial, and later on appeal was taken to the 
Supreme Court, and an extensive brief prepared, 
and filed in connection with that appeal. A brief 
was also prepared in answer to a counter appeal 
which was made by the plaintiff in that case so that 
a great deal of the time of the Legal Department 
was occupied in connection with that case for a pe- 
riod of about a year. The time that was so spent is 
all that is represented in these charges shown in 
Mr. Platt’s testimony, except that we employed Mr. 
John F, Logan to assist in arguing the motion for 
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(Testimony of John A. Laing.) 


a new trial and to assist in the preparation of the 
brief to the Supreme Court, for which we paid him 
S200) 1 think that is all. 

Mr. STRONG: Do you want to cover the reason- 
ableness of the charges? 


Mr. SENN: We don’t question the reasonableness 
of the charge. 


Witness excused. 


Mr. LAING: I would hke to stipulate and have 
the record show also that while the plaintiff in this 
ease requests an allowance for attorney’s fees, in 
this particular case we waive that request in re- 
spect to each cause of action, and do not ask for 
any attorney’s fees, in prosecuting this particular 
ease. <All that we ask is that the Gas Company be 
recompensed for the amount it actually paid for 
attorney’s in defending these seven causes of 
action. 


Plaintiff rests. No defense. 

Mr. SENN: The legal matters were submitted 
to your Honor on demurrer, and I presume there 
will be no change. 

COURT: The plaintiff may take judgment in 
accordance with the proof. 

That the defendant by its attorney objected to 
the judgment of the court, an an exception was duly 
allowed the defendant. 
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That afterwards, on to-wit the 10th day of Au- 
gust, 1915, said Court made the following Findings 
of Fact and Conclusion of Law: 


In the District Court of the United States for the 
District of Oregon. 


PORTLAND GAS & COKE COMPANY, 
a corporation, 
Plaintiff, 
VS. 


AETNA LIFE INSURANCE COMPANY, 
a corporation, 


Defendant. 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW. 


This cause came on duly and regularly for trial 
in open court upon the issues raised by the plead- 
ings herein before the court without a jury having 
been expressly waived by written stipulation and 
consent of the parties duly filed in this cause; the 
plaintiff appeared and was represented in court 
by John A. Laing and H. W. Strong, its attorneys, 
and the defendant by Senn, Ekwall & Recken, its 
attorneys; whereupon the court duly heard the tes- 
timony of certain witnesses and heard the evidence 
presented by the plaintiff, the defendant producing 
no witnesses or evidence, and the court being fully 
advised in the premises how makes its Findings of 
Fact and Conclusions of Law as follows: 


vs. Portland Gas & Coke Company isi 
FINDINGS OF FACT. 


The Court find generally for the plaintiff and 
against the defendant upon each of the seven causes 
of action set out in plaintiff’s complaint. 


CONCLUSIONS OF LAW. 


The court coneludes that plaintiff is entitled 
to judgment against the defendant upon the first 
eause of action for the sum of $1680.88, with inter- 
est thereon at the rate of 6% per annum from April 
30th, 1914; upon the second cause of action for the 
sum of $262.30 with interest thereon at the rate of 
6% per annum from August 31st, 1914; upon the 
third cause of action for the sum of $200.00 with 
interest thereon at the rate of 6% per annum from 
December Ist, 1914; upon the fourth cause of action 
for the sum of $125.00 with interest thereon at the 
mare ol O79 per annum ftom April ist, 1914) upon 
the fifth cause of action for the sum of $150.00 with 
interest thereon at the rate of 6% per annum from 
March Ist, 1914; upon the sixth cause of action 
for the sum of $175.00 with interest thereon at the 
rate of 6% per annum from March Ist, 1914; and 
upon the seventh cause of action for the sum of 
$2,785.94 with interest thereon at the rate of 6% 
per annum from March 22nd, 1915; and for its costs 
and disbursements incurred herein taxed at the 


SUL (Chas and that execution issue 
therefor. 
Dated at Portland, Oregon, August 10th, 1915. 
R. 8S. BEAN, 


Judge.’’ 
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That this defendant by its counsel objected to 
the foregoing Findings and Conclusions of said 
Court, said objection being overruled and an ex- 
ception was duly allowed this defendant. 


Exception No. 4. 


That on to-wit the 10th day of August, 1915, this 
court rendered the following judgment against the 
defendant, said judgment, ommitting the title and 
venue, being as follows: 


“This cause coming on regularly for trial before 
the court without a jury, a jury having been ex- 
pressly waived by the parties hereto by written 
stipulation duly filed with the clerk of this court, 
the plaintiff appearing by its attorneys John A. 
Laing, and H. W. Strong, and the defendant by its 
attorneys, Senn, Ekwall and Recken, and the court 
having heard and considered the testimony and evi- 
dence herein and having made and filed its Find- 
ings of Fact and Conclusions of Law herein and 
being fully advised in the premises, it is therefore, 


ORDERED AND ADJUDGED that the plaintiff 
have and recover judgment against the defendant 
upon the first cause of action herein for the sum of 
$1680.88 with interest thereon at the rate of 6% per 
annum from April 30th, 1914; upon the second cause 
of action for the sum of $262.30 with interest there- 
on at the rate of 6% per annum from August 31st, 
1914; upon the third cause of action for the sum 
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of $200.00 with interest thereon at the rate of 6% 
per annum from December Ist, 1914; upon the 
fourth cause of action for the sum of $125.00 with 
interest thereon at the rate of 6% per annum from 
April 1st, 1914; upon the fifth cause of action for 
the sum of $150.00 with interest thereon at the 
rate of 6% per annum from March Ist, 1914; upon 
the sixth cause of action for the sum of $175.00 with 
interest thereon at the rate of 6% per annum from 
March Ist, 1914; and upon the seventh cause of ac- 
tion for the sum of $2,785.94 with interest thereon 
at the rate of 6% per annum from March 22nd, 
1915; and for its costs and disbursements incurred 
ierciitixcad ab mie summot G...........5 and that 
execution issue therefor. 


Dated at Portland, Oregon, August 10th, 1915. 


R. S. BEAN. 
Judge.” 


That this defendant by its counsel objected to the 
rendering of said Judgment, said objection being 
by the Court overruled and an exception allowed 
this defendant. 


Exception No. 5 


That on to-wit the 10th day of August, 1915, this 
defendant presented to the Court, for allowance, 
the following proposed Finding of Fact, upon the 
Hirst Cause of Action, in plaintiff’s complaint. 
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“That plaintiff is a corporation duly organized 
and existing under and by virtue of the laws of the 
State of Oregon; and from the 20th day of March, 
1913, to the Ist day of January, 1914, was engaged 
in the construction of a gas plant on the Linnton 
Road in Multnomah County, Oregon, near the Gov- 
ernment Moorings. 


II. 


That the defendant is a corporation duly organ- 
ized and existing under and by virtue of the laws 
of the State of Connecticut, and engaged in general 
life, habilty and accident insurance in the State of 
Oregon. 

UGE 


That on or about Mareh 20th, 1913, this 
defendant made, executed and delivered for a valu- 
able consideration, a policy of insurance being num- 
bered E-91221 and entitled ‘‘Contractor’s Em- 
ployer’s Liability Policy’’ and which policy was in- 
troduced in evidence, and made a part thereof and 
is marked Plaintiff’s Exhibit ‘‘A.”’ 


Ne 


That said policy among other things provides that 
the defendant shall indemnify the plaintiff against 
loss and or expense arising or resulting from claims 
upon the plaintiff for damages on account of bodily 
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injuries accidentially suffered or alleged to have 
been suffered by an employee or employes of the 
plaintiff by reason of plaintiff’s construction work 
and business conducted by the plaintiff on its prem- 
ises on the Linnton Road, Multnomah County, Ore- 
gon, aud that defendant defend at its own cost any 
and all actions brought against plaintiff to enforce 
a claim for damages. 


V. 


That the term of said policy was for a period of 
six months beginning on the 20th day of March, 
1913, at noon and ending on the 20th day of Septem- 
ber, 1913, at noon, and by agreements duly made 
and endorsed on said policy the same was extended 
from time to time until noon of January Ist, 1914. 


Wie 


That in carrying on said construction work, plain- 
tiff supplied to one Louis Weich water for drinking 
purposes during the months of August and Septem- 
ber, 1913, and while the aforesaid policy was in full 
foree and effect. That said Louis Weich by reason 
of drinking said water so furnished by plaintiff 
contracted typhoid fever and afterwards, to-wit: 


On the 15th day of January, 1914, said Louis 
Weich brought action against the plaintiff in the 
Circuit Court of the State of Oregon, for Multno- 
mah County, in which he alleged that the water 
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furnished him by the plaintiff was unwholesome 
and unfit for drinking purposes and that the plain- 
tiff was careless and negligent in furnishing him 
such unwholesome drinking water and that by rea- 
son of said action this plaintiff was required to in- 
cur expense in defending said action, as follows, 
to-wit: 


Filing fees, less refund......... $ 2.90 
Aucomobile hire eee. Cee 21.38 
Attorney’s and Claim Agent’s fees —_ 588.00 
Reporter saueecm, ==. ae ee 232.90 
Witness “16CSita...- 3. eee 75.00 


Doctor’s fees (expert testimony) 160.00 
Sum paid in compromise settle- 
INIGUE. «getty te ey ane ee 600.00 


$1680.88 


That said sum was paid by the plaintiff and is a 
reasonable disbursement in said action of Louis 
Weich being the first cause of action set forth in 
plaintiff’s complaint. 


VIL. 


That said sum of $1680.88 was paid by this plain- 
tiff on the 30th day of April, 1914. That the injur- 
ies suffered by the said Louis Weich resulted from 
typhoid fever; that the policy of insurance issued 
by the defendant to the plaintiff provides for in- 
demnity on account of bodily injuries accidentally 
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suffered or alleged to have been suffered; that 
typhoid fever is not a bodily injury accidentally 
suffered and does not come within the purview or 
terms of said policy. 


That the court on said 10th day of August, 
1915, disallowed said Finding of Fact, and an excep- 
tion was allowed the defendant, to the refusal of 
the court to allow said Finding of Fact, upon 
plaintiff’s first cause of action. 


Exception No. 6. 


That on to-wit the 10th day of August, 1915, this 
defendant presented to the court for allowance, the 
following proposed Finding of Fact, upon the Sec- 
ond cause of action, in plaintiff’s complaint. 


It, 


That plaintiff is a corporation duly organized 
and existing under and by virtue of the laws of the 
State of Oregon and from the 20th day of March, 
1913, to the Ist day of January, 1914, was engaged 
in the construction of a gas plant on the Linnton 
Road, in Multnomah County, Oregon, near the Gov- 
ernment Moorings. 


ie 


That the defendant is a corporation duly organ- 
ized and existing under and by virtue of the laws 
of the State of Connecticut, and engaged in gen- 
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eral life, lability and accident insurance in the 
State of Oregon. 


KI. 


That on or about March 20th, 1913, this defend- 
ant made, executed and delivered, for a valuable 
consideration, a policy of insurance being numbered 
H-91221 and entitled ‘‘Contractor Employer’s Lia- 
bility Poliy,’’ and which policy was introduced in 
evidence and made a part hereof and is marked 
plaintiff’s Exhibit ‘‘A.’’ 


IV. 


That said policy among other things provides 
that the defendants shall indemnify the plaintiff 
against loss and or expense arising or resulting from 
claims upon the plaintiff for damages on account 
of bodily injuries accidentally suffered or alleged 
to have been suffered by an employee or employes 
of the plaintiff by reason of plaintiff’s construction 
work and business conducted by the plaintiff on 
its premises on the Linnton Road, Multnomah 
County, Oregon, and that defendant defend at its 
own cost any and all actions brought against 
plaintiff to enforce a claim for damages. 


V. 


That the term of said policy was for a period of 
six months beginning on the 20th day of March, 
1913, at noon and ending on the 20th day of Sep- 
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tember, 1913, at noon and by agreements duly 
made and endorsed on said policy the same was 
extended from time to time until noon of January 
Ist, 1914. 


Wer, 


That in carrying on said construction work plain- 
tiff supphed to one Joseph Duerst, an employe of 
plaintiff water to drink; that said Joseph Duerst 
claims that he contracted typhoid fever from drink- 
ing said water and on the 9th day of April, 1914, 
said Joseph Duerst commenced an action in the Cir- 
euit Court of the State of Oregon for Multnomah 
County, claiming that this plaintiff had been negli- 
gent in supplying him unwholesome and unfit drink- 
ing water, that said plaintiff was compelled to con- 
test and defend said action at its own expeuse, de- 
fendant having declined to defend said action as 
provided by the policy; that this plaintiff in defend- 
ing said action and in compromising the same was 
required to make the following expenditures: 


Settlement and compromise with 


POS@jol WUCTSt “oy... 2 en... e eee $150.00 
Clerk’s fees, less refund........... 95 
Doctor’s fees in examination...... 15.00 
Attorney’s and claim agent’s fees.. 96.35 


$262.3 


That said sum of $262.30 was paid by the pluin- 
tiff and is a reasonable disbursement in said claiin 
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of said Joseph Duerst being the plaintiff’s second 
cause of action herein. 


Vil. 


That said sum of $262.30 was paid by this plain- 
tiff on the 31st day of August, 1914. That the in- 
juries suffered by the said Joseph Duerst resulted 
from typhoid fever; that the policy of insurance 
issued by the defendant to the plaintiff provides 
for indemnity on account of bodily injuries acci- 
dentally suffered or alleged to have been suffered; 
that typhoid fever is not a bodily injury accident- 
ally suffered and does not come within the purview 
or terms of said policy. 


That the court on said 10th day of August, 1915, 
disallowed said Finding of Fact, and an exception 
was allowed the defendant to the refusal of the court 
to allow said Finding of Fact, upon plaintiff’s sec- 
ond cause of action. 


Exception No. 7. 


That on to-wit the 10th day of August, 1915, the 
defendant presented to the court for allowance the 
following proposed Finding of Fact, upon the third 
cause of action in plaintiff’s complaint. 


iL, 


That plaintiff is a corporation duly organized and 
existing under and by virtue of the laws of the State 
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of Oregon; and from the 20th day of March, 1913, 
to the Ist day of January, 1914, was engaged in 
the construction of a gas plant on the Linnton Road 
in Multnomah County, Oregon, near the Govern- 
ment Moorings. 


1H 


That the defendant is a corporation duly organ- 
ized and existing under and by virtue of the laws 
of the State of Connecticut, and engaged in general 
life, liability and accident insurance in the State of 
Oregon. 


IT. 


That on or about March 20th, 19138, this defendant 
made, executed and delivered, for a valuable con- 
sideration, a policy of insurance being numbered 
E-91221 and entitled ‘‘Contractor Emplover’s Lia- 
bility Policy,’? and which pohcy was introduced in 
evidence and made a part hereof and is marked 
plaintiff’s exhibit ‘‘A.’’ 


Ve 


That said pohey among other things provides 
that the defendants shall indemnify the plaintiff 
against loss and or expense arising or resulting from 
claims upon the plaintiff for damages on account of 
bodily injuries accidentally suffered or alleged to 
have been suffered by an employee or employes of 
the plaintiff by reason of plaintiff’s construc- 
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tion work and_ business conducted by the 
plaintiff on its premises on the Linnton Road, 
Multnomah County, Oregon, and that defendant 
defend at its own cost any and all actions brought 
against plaintiff to enforee a claim for damages. 


Vi: 


That the term of said policy was for a period of 
six months beginning on the 20th day of March, 
1913, at noon and ending on the 20th day of Sep- 
tember, 1913, at noon and by agreements duly made 
and endorsed on said policy the same was extended 
from time to time until noon of January Ist, 1914. 


VI. 


That in earrying on said construction work plain- 
tiff supplied to one C. Hastings drinking water, 
during the months of July, August and September in 
the year of 1913; that said C. Hastings alleged that 
he contracted typhoid fever from drinking said 
water; that said water was unwholesome and unfit 
and that plaintiff was negligent in furnishing the 
same to said C. Hastings; that said C. Hastings 
made claim against this plaintiff for damages by 
reason of injuries suffered in contracting said ty- 
phoid fever from drinking said water and threat- 
ened to bring action against plaintiff unless settle- 
ment was made; that plaintiff incurred an paid in 
disposing of said claim of said C. Hastings the fol- 
lowing sum: 
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Paid in settlement to said C. Hast- 


ACS “ele rr ree $150.00 
INGO NENA el ear ena 50.00 
$200.00 


That said sum of $200.00 is a reasonable disburse- 
ment in said claim of said C. Hastings and was 
paid by this plaintiff; that defendant denied lia- 
bility under its policy of insurance on the ground 
that typhoid fever was not covered under said pol- 
icy and was not a bodily injury accidentally sut- 
fered. 


VAT, 


That said sum of $200.00 was paid by this plain- 
tiff on the Ist day of December, 1914; that the 
injuries suffered by the said C. Hastings resulted 
from tvphoid fever; that the policy of insurance 
issued by the defendant to the plaintiff provides for 
indemnity on account of bodily injuries accidentally 
suffered or alleged to have been suffered; that 
typhoid fever is not a bodily injury accidentally suf- 
fered and does not come within the purview or 
terms of said policy. 


That the court on said 10th day of August, 1915, 
disallowed said Findings of act, and an exception 
was allowed the defendant, to the refusal of the 
court to allow said Findings of Fact, upon plaintiff's 
third cause of action. 
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Exception No. 8. 


That on to-wit the 10th day of August, 1915, this 
defendant presented to the court for allowance, the 
following proposed Finding of Fact, upon the fourth 
cause of action, in plaintiff’s complaint. 


lis 


That plaintiff is a corporation duly organized and 
existing under and by virtue of the laws of the State 
of Oregon; and from the 20th day of March, 1918, to 
the Ist day of January, 1914, was engaged in the 
construction of a gas plant on the Linnton Road in 
Multnomah County, Oregon, near the Government 
Moorings. 


(OE 


That the defendant is a corporation duly organ- 
ized and existing under and by virtue of the laws 
of the State of Connecticut, and engaged in general 
life liability and accident insurance, in the State of 
Oregon. 

Hi. 


That on or about March 20th, 1913, this defendant 
made, executed and delivered, for a valuable consid- 
eration, a policy of insurance being numbered K- 
01221 and entitled ‘‘Contractor Employer’s Lia- 
bility Policy,’”’ and which policy was introduced in 
evidence and made a part hereof and is marked 
Dlamini 7A 
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IV. 


That said policy among other things provides that 
the defendants shall indemnify the plaintiff against 
loss and or expense arising or resulting from claims 
upon the plaintiff for damages on account of bodily 
injuries accidentally suffered or alleged to have 
been suffered by an employe or employes of the 
plaintiff by reason of plaintiff’s construction 
work and business conducted by the plaintiff 
on its premises on the Linnton Road, Mult- 
nomah County, Oregon, and that defendant defend 
at its own cost any and all actions brought against 
plaintiff to enforce a claim for damages. 


V. 


That the terms of said policy was for a period of 
six months beginning on the 20th day of March, 
1913, at noon and ending on the 20th day of Septem- 
ber, 1913, at noon, and by agreements duly made 
and endorsed on said policy the same was extended 
from time to time until noon of January Ist, 1914. 


VIL. 


That in carrying on said construction work plain- 
tiff supplied to one Otto Bush drinking water; that 
said Otto Bush claims that said water was contami- 
nated, unwholesome and unfit and that as a result 
of drinking said water he contracted typhoid fever; 
that the defendant company claimed and contended 
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that typhoid fever was not a bodily injury accident- 
ally suffered and declined to defend against said 
claim; that said Otto Bush threatened suit against 
this plaintiff by reason of said illness. Whereupon 
this plaintiff paid in disposing of said claim of said 
Otto Bush, the following sums: 


Settlement and compromise of 


clamor sare Otre Bushi se a: $100.00 
AtlOVNey SSICES 4... 1 ee ee 25.00 
$125.00 


That said sum of $125.00 is a reasonable disburse- 
ment of said claim of Otto Bush and was paid by 
plaintiff. 


VII. 


That said sum of $125.00 was paid by this plaintiff 
on the 1st day of April, 1914; that the injuries suffered 
by the said Otto Bush resulted from typhoid fever ; 
that the policy of insurance issued by the defendant 
to the plaintiff provides for indemnity on account of 
bodily injuries accidentally suffered or alleged to 
have been suffered; that typhoid fever is not a bod- 
ily injury accidentally suffered and does not come 
within the purview or terms of said policy. 


That the court on said 10th day of August, 1915, 
disallowed said Finding of Fact, and an exception 
was allowed the defendant, to the refusal of the 
court to allow said Finding of Fact, upon plaintiff’s 
fourth cause of action. 
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Exception No. 9. 


That on to-wit the 10th day of August, 1915, this 
defendant presented to the court for allowance, the 
following proposed Finding of Fact, upon the fifth 
cause of action, in plaintiff’s complaint. 


I. 


That plaintiff is a corporation duly organized and 
existing under and by virtue of the laws of the State 
of Oregon and from the 20th day of March, 1913, to 
the 1st day of January, 1914, was engaged in the 
construction of a gas plant on the Linnton Road, in 
Multnomah County, Oregon, near the Government 
Moorings. 


JOE 


That the defendant is a corporation duly organ- 
ized and existing under and by virtue of the laws of 
the State of Connecticut, and engaged in general life 
liability and accident insurance in the State of 
Oregon. 

TIT. 


That on or about March 20th, 1913, this defendant 
made, executed and delivered, for a valuable consid- 
eration, a policy of imsurance being numbered E- 
91221 and entitled ‘‘Contractor Employer’s Liabil- 
itv Policy,”’ and which policy was introduced in evi- 
dence and made a part hereof and is marked plain- 
mt ’s Exhibit ‘‘A.” 
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IV. 


That said policy among other things provides that the 
defendants shall indemnify the plaintiff against loss 
and or expense arising or resulting from claims upon 
the plaintiff for damages on account of bodily injur- 
ies accidentally suffered or alleged to have been suf- 
fered by an employe or employes of the plaintiff by 
reason of plaintiff’s construction work and business 
conducted by the plaintiff on its premises on the 
Linnton Road, Multnomah County, Oregon; and that 
defendant defend at its own cost any and all actions 
brought against plaintiff to enforce a claim for dam- 
ages. 


Vv. 


That the term of said policy was for a period of 
six months beginning on the 20th day of March, 
1913, at noon and ending on the 20th day of Sep- 
tember, 1913 at noon and by agreements duly made 
and endorsed on said policy the same was extended 
from time to time until noon of January Ist, 1914. 


VI. 


That in carrying on said construction work plain- 
tiff supplied to one George Harbick drinking water, 
which said George Harbick claims was contami- 
nated, unwholesome and unfit and from which he 
claims he contracted typhoid fever and claimed 
that plaintiff had been negligent and careless in fur- 
nishing him said drinking water and threatened to 
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bring suit against this plaintiff by reason of said 
negligence; whereupon plaintiff was required to and 
did in disposing of said claim make the following 
payments :— 


Paid in settlement to said George 


EMINICHGE RY oc. Gene dae es ee $125.00 
PMOEMMMCN SS LCOS ica ar. ss oo ee Bee 25.00 
$150.00 


That said suin was paid by the plaintiff and is a 
reasonable disbursement; that the defendant denied 
hability under its policy on the ground that said 
policy did not cover injuries resulting from typhoid 
fever and that typhoid fever is not a bodily injury 
accidentally suffered. 


VIL. 


That said sum of $150.00 was paid by this plain- 
tiff on the Mareh Ist, 1914, that the injuries suf- 
fered by the said George Harbick resulted from 
tvphoid fever; that the policy of insurance issued by 
the defendant to the plaintiff provides for indem- 
nity on account of bodily injuries accidentally suf- 
fered or alleged to have been suffered; that typhoid 
fever is not a bodily injury accidentally suffered 
and does not come within the purview or terms of 
said policy. 


That the court on said 10th day of August, 1915, 
disallowed said Finding of Fact, and an exception 
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was allowed the defendant, to the refusal of the 
court to allow said Finding of Fact, upon plaintiff’s 
fifth cause of action. 


Exception No. 10. 


That on to-wit the 10th day of August, 1915, this 
defendant presented to the court for allowance, the 
folowing proposed Finding of Fact, upon the sixth 
cause of action, in plaintiff’s complaint. 


I. 


That plaintiff is a corporation duly organized and 
existing under and by virtue of the laws of the State 
of Oregon, and from the 20th day of March, 1913, to 
the Ist day of January, 1914, was engaged in the 
construction of a gas plant on the Linnton Road in 
Multnomah County, Oregon, near the Government 
Moorings. 

If. 


That the defendant is a corporation duly organ- 
ized and existing under and by virtue of the laws of 
the State of Connecticut, and engaged in general 
life, liability and accident insurance in the State of 
Oregon. 

Haale 
That on or about March 20th, 1913, thisdetenc= 


ant made, executed and delivered, for a valuable 
consideration, a policy of insurance being numbered 
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E-91221 and entitled ‘‘Contractor Employer’s Lia- 
bility Policy’? and which policy was introduced in 
evidence and made a part hereof, and is marked 
plaintiff’s exhibit ‘*A.”’ 


ie 


That said policy among other things provides that 
the defendants shall indemnify the plaintiff against 
loss and or expense arising or resulting from claims 
upon the plaintiff for damages on account of bodily 
injuries accidentally suffered or alleged to have 
been suffered by an employe or employes of the 
plaintiff by reason of plaintiff’s construction work 
and business conducted by the plaintiff on its prem- 
ises on the Linnton Road, Multnomah County, Ore- 
gon; and that defendant defend at its own cost any 
and all actions brought against plaintiff to enforce a 
claim for damages. 


V. 


That the term of said policy was for a period of 
six months beginning on the 20th day of March, 
1915, at noon and ending on the 20th day of Septem- 
ber, 1913, at noon and by agreements duly made and 
endorsed on said policy the same was extended from 
time to time until noon of January Ist, 1914. 


Ra 


That in carrving on said construction work plain- 
tiff furnished drinking water to one F. Kohl; that 
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said F. Kohl claimed said water was unwholesome, 
unfit and contaminated with typhoid germs and as 
a result of drinking said water, said F. Kohl claims 
he contracted typhoid fever and alleged that plain- 
tiff was careless and negligent in furnishing him 
said unwholesome and unfit water, and threatened 
suit against this plaintiff; that in disposing of said 
claim of said F. Kohl plaintiff made the following 
payments: 


Paid F. Kohl in settlement........ $150.00 
ATOR VSR ICES (an, wien, 5 5 eee 295.00 
$175.00 


That said sum was paid by the plaintiff and is a 
reasonable disbursement in said claim of F. Kohl; 
that defendant denied lability under its policy con- 
tending that typhoid fever was not a bodily injury 
accidentally suffered and refused to accept or pay 
said disbursement. 


VI. 


That said sum of $175.00 was paid by this plain- 
tiff on the Ist dav of March, 1914; that the injuries 
suffered by the said I". Kohl resulted from typhoid 
fever; that the policy of insurance issued by the 
defendant to the plaintiff provides for indemnity 
on account of bodily injuries accidentally suffered 
or alleged to have been suffered; that typhoid fever 
is not a bodily injury accidentally suffered and 
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does not come within the purview or terms of said 
policy. 


That the court on said 10th day of August, 1915, 
disallowed said Finding of Fact, and an exception 
was allowed the defendant, to the refusal of the 
eourt to allow said Finding of Fact, upon plaintiff’s 
sixth cause of action. 


Exception No. 11. 


That on to-wit the 10th day of August, 1915, this 
defendant presented to the court for allowance, the 
following proposed Finding of Fact, upon the sev- 
enth cause of action, in plaintiff’s complaint. 


ile 


That plaintiff is a corporation duly organized and 
existing under and by virtue of the laws of the State 
of Oregon and from the 20th day of March, 1913, to 
the Ist day of January, 1914, was engaged in the 
construction of a gas plant on the Linnton Road, in 
Multnomah County, Oregon, near the Government 
Moorings. 


JUL. 


That the defendant is a corporation duly organ- 
ized and existing under and by virtue of the laws of 
the State of Connecticut, and engaged in general 
life, hability and accident insurance in the State of 
of Oregon. 
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That on or about March 20, 1913, this defendant 
made, executed and delivered, for a valuable consid- 
eration, a policy of insurance being numbered 
H-91221 and entitled ‘‘Contractor Employer’s Lia- 
bility Policy’? and which policy was introduced in 
evidence and made a part hereof and is marked 
plaintiff’s Exhibit ‘‘A.”’ 


EVE 


That said policy among other things provides that 
the defendants shall indemnify the plaintiff against 
loss and or expense arising or resulting from claims 
upon the plaintiff for damages on account of bodily 
injuries accidentally suffered or alleged to have 
been suffered by an emplove or employes of the 
plaintiff by reason of plaintiff’s construction work 
and business conducted by the plaintiff on its prem- 
ises on the Linnton Road, Multnomah County, Ore- 
gon; and that defendant defend at its own cost any 
and all actions brought against plaintiff to enforce a 
claim for damages. 


Ve 


That the term of said policy was for a period of 
six months beginning on the 20th day of March, 
1913, at noon, and ending on the 20th day of Sep- 
tember, 1913, at noon and by agreements duly made 
and endorsed on said policy the same was extended 
from time to time until noon of January Ist, 1914. 


Or 
or 
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VI. 


That in carrying on said construction work plain- 
tiff supphed to one I. M. Andrus drinking water 
during the months of July, August and September; 
that said I. M. Andrus claims that he contracted 
typhoid fever from the drinking of such water; that 
said water was contaminated with typhoid germs 
and that plaintiff was careless and negligent in fur- 
nishing such contaminated water to its employes; 
that on the 13th day of February, 1914, said I. M. 
Andrus brought action against the plaintiff in the 
Circuit Court of Multnomah County, for the State 
of Oregon and for damages resulting from said ill- 
ness contracted as he claims from drinking said 
water; that plaintiff in defending said claim and 
suit incurred and paid the following sums of 


money :— 
iecstin Cisemit Court ....2....... a Sh lle 
Witness fees and expert testimony 90.00 
Iemonten’s fCeS ..........5...... 150.00 
PAIOMOwIe TEXpense’ ......5..... 1.75 
Eel DOUG eern ee eee es. 27.90 
Filing fee in Supreme Court and 
GO, OL MAMSCIIU «ooo. 0..- 0+ 28.48 
Printed abstract and briefs in Su- 
PEC COME Ge cea. ssc es: « 82.16 
Attormney’s and Claim Agent’s 
ISOS. cee ee eee ee 761.20 
Amount paid in compromise settle- 
ICRC CMEER Sey See ce ees 5 ee oO aes 1635.00 
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That said sum was paid by the plaintiff and is a 
reasonable disbursement; that defendant denied la- 
bility under its policy on the ground that typhoid 
fever was not a bodily injury accidentally suffered. 


That said sum of $2785.94 was paid by this plain- 
tiff on the 22nd day of March, 1915; that the in- 
juries suffered by the said I. M. Andrus resulted 
from typhoid fever; that the policy of insurance 
issued by the defendant to the plaintiff provides for 
indemnity on account of bodily injuries accidentally 
suffered or alleged to have been suffered; that 
typhoid fever is not a bodily injury accidentally suf- 
fered and does not come within the purview or 
terms of said policy. 


That the court on said 10th day of August, 
1915, disallowed said Finding of Fact, and an ex- 
ception was allowed the defendant, to the refusal 
of the court to allow said Finding of Fact, upon 
plaintiff’s seventh cause of action. 


Exception No. 12. 


That, on to-wit, the 10th day of August, 1915, this 
defendant presented to the court, for allowance, the 
following proposed General Finding of Fact upon 
all of the causes of action set forth in plaintiff’s 
complaint. 


‘‘And generally the court finds that said Louis 
Weich, Joseph Duerst, C. Hastings, Otto Bush, 
George Harbick, F. Kohl, and I. M. Andrus were 
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all employes of the plaintiff company during the 
months of July, August and September, and par- 
ticularly during the time that said employes con- 
tracted said typhoid fever; that the defendant com- 
pany contended that said policy of insurance did not 
eover typhoid fever for the reason that typhoid 
fever was not a bodily injury accidentally suffered 
and declined to indemnify plaintiff for any. dis- 
bursement that plaintiff might make; that the 
damages claimed by said employes were all for 
typhoid fever resulting from the dvinking of water 
which was furnished said emploves by plaintiff dur- 
ing the working hours of said plaintiff. 


That the court on the said 10th day of August, 
1915, disallowed said General Finding of Fact and 
an exception was allowed to defendant to the 
refusal of the court to allow said General Finding of 
Fact, upon all of the eauses of action set forth in 
plaintiff’s complaint. 


Exception No. 13. 


That on to-wit the 10th day of August, 1915, this 
defendant presented to the court, for allowance the 
following proposed Conclusion of law upon the first 
eause of action, set forth in plaintiff’s complaint. 


‘Based upon the court’s findings of fact upon 
plaintiff’s first cause of action, the court coneludes 
that plaintiff is not entitled to recover upon its 
first cause of action and that the defendant is 
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entitled to its costs and disbursements upon said 
first cause of action.”’ 


That the court on said 10th day of August, 1915, 
disallowed said proposed Conclusion of Law, and an 
exception was allowed the defendant to the refusal 
of the court to allow said Conclusion of Law, upon 
plaintiff’s first cause of action. 


Exception No. 14. 


That on to-wit the 10th day of August, 1915, this 
defendant presented to the court for allowance the 
following proposed Conclusion of law upon the sec- 
ond cause of action set forth in plaintiff’s com- 
plaint. 


‘‘Based upon the court’s findings of fact upon 
plaintiff’s second cause of action the court concludes 
that plaintiff is not entitled to recover upon its 
second cause of action and that the defendant is 
entitled to its costs and disbursements upon said 
second cause of action.”’ 


That the court on said 10th day of August, 1915, 
disallowed said proposed Conclusion of Law, and an 
exception was allowed the defendant to the refusal 
of the court to allow said Conclusion of Law, upon 
plaintiff’s second cause of action. 


Exception No. 15. 


That on to-wit, the 10th day of August, 1915, 
this defendant presented to this court, for allowance 
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the following proposed Conclusion of Law, upon the 
third cause of action set forth in plaintiff’s com- 
plaint. 


‘‘Based upon the court’s findings of fact upon 
plaintiff’s third cause of action, the court concludes 
that plaintiff is not entitled to recover upon its 
third cause of action and that defendant is entitled 
to its costs and disbursements upon said third cause 
of action.”’ 


That the court on said 10th day of August, 1915, 
disallowed said proposed conclusion of law, and an 
exception was allowed the defendant to the refusal 
of the court to allow said Conclusion of Law, upon 
plaintiff’s third cause of action. 


Exception No. 16. 


That on to-wit, the 10th day of August, 1915, this 
defendant presented to the court for allowance the 
following proposed Conclusion of Law wpon the 
fourth cause of action, set forth in plaintiff’s com- 
plaint. 


‘‘Based upon the court’s findings of fact upon 
plaintiff’s fourth cause of action, the court con- 
eludes that plaintiff is not entitled to recover upon 
its fourth cause of action and that the defendant is 
entitled to its eost and disbursements upon said 
fourth cause of action.’’ 


That the court on said 10th day of August, 1915, 
disallowed said proposed conclusion of law, and an 
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exception was allowed the defendant to the. refusal 
of the court to allow said Conclusion of Law, upon 
plaintiff’s fourth cause of action. 


Exception No. 17. 


That on to-wit, the 10th day of August, 1915, this 
defendant presented to the court for allowance the 
following proposed Conclusion of Law upon the 
fifth cause of action, set forth in plaintiff’s com- 
plaint. 


‘‘Based upon the court’s findings of fact upon 
plaintiff’s fifth cause of action, the court con- 
eludes that plaintiff is not entitled to recover upon 
its fifth cause of action and that the defendant is 
entitled to its cost and disbursements upon said 
fifth cause of action.” 


That the court on said 10th day of August, 1915, 
disallowed said proposed conclusion of law, and an 
exception was allowed the defendant to the refusal 
of the court to allow said Conclusion of Law, upon 
plaintiff’s fifth cause of action. 


Exception No. 18. 


That on to-wit, the 10th day of August, 1915, this 
defendant presented to the court for allowance the 
following proposed Conclusion of Law upon the 
sixth cause of action, set forth in plaintiff’s com- 
plaint. 
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‘‘Based upon the court’s findings of fact upon 
plaintiff’s sixth cause of action, the court con- 
eludes that plaintiff is not entitled to recover upon 
its sixth cause of action and that the defendant is 
entitled to its costs and disbursements upon said 
sixth cause of action.”’ 


That the court on said 10th day of August, 1915, 
disallowed said proposed conclusion of law, and an 
exception was allowed the defendant to the refusal 
of the court to allow said Conclusion of Law, upon 
plaintiff’s sixth cause of action. 


Exception No. 19. 


That on to-wit, the 10th day of August, 1915, this 
defendant presented to the court for allowance the 
following proposed Conelusion of Law upon the 
seventh cause of action, set forth in plaintiff’s com- 
plaint. 


‘‘Based upon the court’s findings of fact upon 
plaintiff’s seventh cause of action, the court con- 
cludes that plaintiff is not entitled to recover upon 
its seventh cause of action and that the defendant is 
entitled to its costs and disbursements upon said 
seventh cause of action.”’ 


That the court on said 10th day of August, 1915, 
disallowed said proposed conclusion of law, and an 
exception was allowed the defendant to the refusal 
of the court to allow said Conclusion of Law, upon 
plaintiff’s seventh cause of action. 
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That on to-wit, the 10th day of August, 1912, 
this defendant presented to the court for allowance, 
the followinig proposed conclusion of law, upon all 
of the causes of action set forth in plaintiff’s com- 
plaint. 


‘‘And the court concludes that plaintiff is not 
entitled to recover in this action, for the reason that 
typhoid fever is not a bodily injury accidentally 
suffered and does not come within the purview of 
the said policy of insurance.”’ 


That the court on said 10th day of August, 1915, 
disallowed said proposed conclusion of law, and an 
exception was allowed the defendant to the refusal 
of the court to allow said conclusion of law, upon 
plaintiff’s complaint. 


WHEREUPON the court now being willing to 
preserve the record in order that its rulings may be 
reviewed for error, if any there be, now certifies 
that the foregoing bill of exceptions contains all of 
the evidence offered or admitted on the trial, to- 
gether with the rulings of the court, and all of the 
Findings of Fact and Conclusions of Law, of the 
eourt, together with all of defendant’s proposed 
Findings of Fact and Conclusions of Law, and also 
all of the exhibits introduced at the time of the 
trial. 
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WHEREUPON, this bill of exceptions is now 
here settled, certified and signed this 17th day of 
August, 1915. 

R. 8S. BEAN, Judge. 

Filed August 17, 1915. 

G. H. MARSH, Clerk. 


PLAINTIFF’S EXHIBIT ‘‘A.”’ 
Policy No, 1-91221, 
AETNA LIFE INSURANCE COMPANY, 
Aceident and Liability Department. 
Contractors Employers Liability Policy. 


In Consideration of the premium herein provided, 
the Aetna Life Insurance Company of Hartford, 
Connecticut (called the Company), 


Does Hereby Agree to Indemnify 


Insuring Clause. 

the Assured described in the Warranties hereof, 
within the amounts as expressed herein, Against 
Loss and/or Expense Arising or Resulting from 
Claims Upon the Assured for Damages on account 
of bodily injuries and/or death accidentally suf- 
fered, or alleged to have been suffered, by an em- 
ployee or employees of the Assured as provided in 
said Warrenties, by reason of the business as de- 
scribed and conducted at the loeations named there- 
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in, whether said injuries and/or death are acci- 
dentally suffered, or alleged to have been suffered, 
at the locations named or elsewhere, save and except 
claims arising by reason of: 


(1) Injuries and/or death to or caused by any 
person employed in violation of law as to age, 
or of any age under fourteen (14) years, 
where there is no legal restriction as to age 
of employment. 


(2 


See 


Liability of others assumed by the Assured 
under any contract or agreement, oral or 
written. 


Subject to all agreements and conditions hereof, 
claims are covered whenever arising, on account of 
accidents or alleged accidents occurring within the 
Poliey period stated herein. 


This Insurance is Subject to the Following 


Conditions: 


Reporting Accidents and Claims. 

A. Upon the occurrence of an accident covered 
by this Policy the Assured shall give immediate 
written notice thereof, with the fullest information 
obtainable at the time, to the Company or its duly 
authorized agent. If a claim is made on account of 
such accident the Assured shall give like notice 
thereof with full particulars. The Assured shall 
at all times render to the Company all co-operation 
and assistance in his power. 
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Report and Defense of Suits. 

B. If suit is brought against the Assured to 
enforce a claim for damages covered by this policy 
he shall immediately forward to the Company every 
summons or other process as soon as the same shall 
have been served on him, and the Company will, at 
its own cost, defend such suit in the name and on 
behalf of the assured. 


Co-O peration of Assured. 
Expense. 

C. The Assured, whenever requested by the 
Company, shall aid in effecting settlements, securing 
information and evidence, the attendance of wit- 
nesses and in prosecuting appeals, but the Assured 
shall not voluntarily assume any liability or inter- 
fere in anv negotiation for settlement, or in any legal 
proceeding, or incur any expense or settle any 
claim, except at his own cost, without the written 
consent of the Company previously given. 


Assurer’s Right of Recovery. 

D. No action shall lie against the Company to 
recover for anv loss and/or expense under this 
Policy unless it shall be brought by the Assured 
for loss and/or expense actually sustained and paid 
in money by him after actual trial of the issue, nor 
unless such action is brought within two vears after 
payment of such loss and/or expense. 


Subrogation of Rights. 
I. In case of payment of loss and/or expense 
under this Policy the Company shall be subrogated, 
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to the amount of such payment, to the Assured’s 
rights of recovery against others for such loss 
and/or expense, and the Assured shall execute all 
papers required and shall co-operate with the Com- 
pany to secure such rights. 


Concurrent Insurance. 

FH. If the Assured carry a policy of another in- 
surer, against any loss and/or expense covered by 
this Policy, the Assured shall not recover from the 
Company a larger proportion of the entire loss 
and/or expense than the amount hereby insured 
bears to the total amount of valid and collectible 
insurance applicable thereto. 


Change of Interest. 

G. No assignment of interest under this Policy 
shall be valid unless the written consent of the 
Company is endorsed hereon, signed by its Presi- 
dent, a Vice-President, Secretary or Assistant Sec- 
retary. 

Basis of Premium. 

H. ‘The premium is based on the entire com- 
pensation earned during the period of this Policy 
by all persons engaged in the business as described 
in the Warranties hereof who are not specifically 
excluded. If such entire compensation exceeds the 
sum set forth in said Warranties, the Assured 
shall immediately pay to the Company the addi- 
tional premium earned. If such entire compensa- 
tion is less than the sum set forth in said War- 
ranties the Company will return the unearned pre- 
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mium when determined, but in any event the Com- 
pany shall retain the minimum premium stated in 
said Warranties. 


Wage Statements. 

I. The Assured shall, when requested, furnish 
the Company with a written statement of the 
amount of compensation, according to the classifi- 
eations described in the Warranties hereof, earned 
by all persons engaged in the business covered by 
this Policy during the whole or any part of the 
Policy period. The Company shall be permitted 
at all reasonable times to examine the books and 
records of the Assured as respects such compensa- 
tion, provided a request for such examination is 
made within one vear from the expiration of the 
Policy period, and the Assured shall render all 
reasonable assistance. The rendering of any state- 
ment of such compensation, or any payment of pre- 
mium thereon shall not bar the examination herein 
provided for, nor the Company’s right to any addi- 
tional premium earned. 

Inspection. 

J. The Company shall be permitted at all reason- 
able times to inspeet the plant, works, machinery 
and appliances used in the business covered by this 
Policy. 


Cancellation. 

K. This Policy may be cancelled at any time by 
either of the parties hereto upon written notice to 
the other party stating when thereafter cancellation 
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shall be effective. The date of cancellation shall 
then be the end of the Policy period. If such can- 
cellation is at the request of the Assured and he 
has not retired from the business described in the 
Warranties hereof, the compensation for the full 
original Poliev period shall be computed upon the 
basis of the compensation to date of cancellation, 
and the earned premium calculated at short rates in 
accordance with the table printed hereon. In any 
event where cancellation is at the request of the 
Assured, the Company shall retain not less than the 
minimum premium stated in said Warranties. Notice 
of cancellation mailed to the address of the Assured 
stated in said Warranties shall be a sufficient notice, 
and the check of the Company similarly mailed a 
sufficient tender of any unearned premium, when 
determined. 


Alterations in Policy. 

L. No condition or provision of this Policy shall 
be waived or altered except by written endorse- 
ment attached hereto and signed by the President, 
a Vice-President, Secretary or Assistant Secretary 
of the Company; nor shall notice to any agent, nor 
shall knowledge possessed by any agent or by any 
other person, be held to effect a waiver or change 
in any part of this contract. Upon the acceptance 
of this Policy the Assured agrees that its terms em- 
body all agreements then existing between himself 
and the Company or any of its agents relating to 
the insurance described herein. The personal pro- 
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noun herein used to refer to the Assured shall apply 
regardless of number and gender. 
Authorized Agents. 

M. No person shall be deemed an agent of the 
Company unless such person is authorized in writing 
as such agent by the President, a Vice President, 
Secretary or Assistant Secretary of the Company. 

This space is intended for the attachment of such 
endorsements as may be executed as provided in 
the Poliev, and, when so executed and attached they 
are to be construed as a part of the Policy. 


Endorsement. 


It is hereby agreed that this Policy does not cover 
any obligation assumed bv o1 imposed upon the 
Assured by any Workmen’s Compensation agree- 
ment, plan or law, unless the policy is extended by 
an endorsement covering such obligation. 


E. C. HIGGINS, Secretary. 


Endorsement 111539. 
(Additional Operations. ) 


It is hereby understood and agreed that from noon 
of October Ist, 1913, this Policy, subject to its terms, 
conditions and agreements, covers the testing and 
trving out of machinery at the premises described 
im che policy. 

It is further agreed, that the assured will keep a 
separate record of the actual wage expended in the 
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prosecution of the work above described, and will 
pay a premium thereon computed at a rate of one 
dollar and fifty cents for each one hundred dollars 
($100.00) thereof. ($1.50) -———_________. 

Attached to and forming a part of Policy No. E- 
91221, dated March 20th, 1913, issued by the Aetna 
Life Insurance Company, Accident and Liability 
Department of Hartford, Connecticut, to Portland 
Gas and Coke Company. 

Hartford, Conn., January 3rd, 1914. 

E. C. HIGGINS, Secretary. 


Endorsement 109879. 

(Policy Extended to Expire January 1st, 1914.) 

It is hereby understood and agreed that this Policy 
is extended for a period of three’ months and twelve 
days to expire January lst, 1914, instead of Sep- 
tember 20th, 1913, as originally written. 

Attached to and forming part of Policy No. E- 
91221, dated March 20th, 1913, issued by the Aetna 
Life Insurance Company, Accident and Liability 
Department of Hartford, Conn., to Portland Gas 
and Coke Company. 

Hartford, Conn., November 5th, 1913. 


E. C. HIGGINS, Secretary. 
Form 5544—MC. 


Endorsement 109126. 
(Policy Extended to Expire October 31st, 1913.) 
It is hereby understood and agreed that this 
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Policy is extended for a period of one month and 
eleven days to expire October 31st, 1918, instead of 
September 20th, 1913, as originally written. 


Attached to and forming part of Policy No. E- 
91221, dated March 20th, 1918, issued by the Aetna 
Life Insurance Company, Accident and Liability 
Department of Hartford, Conn., to Portland Gas 
and Coke Company. 

Hartford, Conn., September 29th, 1913. 

E. C. HIGGINS, Secretary. 


Endorsement 107057. 
Additional Operations. 


It is hereby understood and agreed that from noon 
of May 14th, 1913, this Policy, subject to its terms, 
conditions and agreements, cover concrete floors or 
pavements not self bearing, at the premises de- 
seribed in the Policy. 


It is further agreed that the assured will keep a 
separate record of the actual wages expended in the 
prosecution of the work above deseribed, and will 
pay a premium thereon computed at a rate of two 
dollars and eighty-five cents for each one hundred 
dollars ($100.00) thereof. 


Attached to and forming part of Policy EK-91221, 
dated Mareh 20th, 1913, issued by the Aetna Life 
Insurance Company, Accident and Liability Depart- 
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ment of Hartford, Conn., to Portland Gas and Coke 
Company. 
Hartford, Conn., June 11th, 1913. 
K. C. HIGGINS, Secretary. 


Endorsement 120961. 
(Monthly Adjustment of Premium, $60.00 Deposit.) 


1. The advance premium stated in this Policy is 
not based upon the estimated wages for the full 
policy, but is the sum hereby agreed to be paid in 
cash upon delivery of the Policy. 


2. On or before the twentieth day of each month 
succeeding the month in which this Policy is issued 
the assured shall state to the Company in writing 
the full amount of compensation earned by his em- 
ploves during the preceding calender month, or such 
part thereof as is within the policy period, and pay 
to the Company in money the entire premium earned 
upon such compensation at the rates named in the 
Policy; the advance premium to be applied to the 
last monthly settlement in the policy period. 


3. If the assured shall fail to make such state- 
ment o1 pay such earned premium as provided in 
the foregoing paragraph such neglect or failure shall 
entitle the Company, at its option, to cancel the 
Policy upon ten days’ notice to the assured and eal- 
culate the earned premium to date of cancellation at 
short rates, in accordance with the table printed in 
the Policy. 

Attached to and forming part of Policy H-91221, 
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dated March 20th, 1913, issued by the Aetna Life 
Insurance Company, Accident and Liability Depart- 
ment, of Hartford, Conn., to Portland Gas and 
Coke Company. 
Hartford, Conn., April 16th, 1913. 
J.S. ROWE, Secretary. 


Endorsement 120960. 
(Schedule of Operations and Rates Applying.) 


Classified Description Premium rate per 
of the business. $100.00 of wages. 
Timekeepers and watchmen................. 2.85 
BME OMISMATI Cs MGM ONS arene rai teres sw «ae 7.879 
Carpenter work interior trim and finish. ..... 2.89 


Carpenters, construction away from shop not 
bridge building, nor grain elevator construc- 

{PILOMISE » SOE Mee ic, eine sore ae gee ee 5.29 
Tile partition and floors not self bearing..... 2.475 
Plumbinh, gas, steam and hot water apparatus 

fitters, and installation of ventilating plants 2.25 
Eleetrical equipment, installation within 


Pirilliglinne smemchistvely. 225 1 cies c4 oben wees 3.19 
Hehers, plasterers and glazing.............. 2.89 
annters, intertor work exelusively.......... 2.85 
@onecrete biulding foundations............... 6.75 


Conerete work, buildings, not grain elevator, 
including the setting up and taking down of 
Terie AC teISQWWOTK...2.0...5:6.50..... 9.00 

Fire proof tile, construction and repair of 
[LEA CLO ST OTS sae ec 6.75 
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Cellar excavation, no caissons or sub-aqueous 
work, including digging holes and filling 
them with conerete for foundations for 


buildim@s  «. .. «curse eet ee eee ea ea 7.879 
Gas, works, laying of mains and connections, 


no tunneling eee ee ee. 6.75 
Millwrights, placing and erecting of machin- 

ery by means of hoisting devices........... 3.90 
Pile driving and building foundations and 

wheart. bunting 22 ssc ne 7.875 
Ooters, cfavclior compositiOm- eee 4.50 
Road or Streewiiakineg os... Je55 ee eee 3.310 


Attached to and forming part of Policy No. E- 
91221, dated March 20th, 1913, issued by the Aetna 
Life Insurance Company, Accident and Liability 
Department, of Hartford, Conn., to Portland Gas 
and Coke Co. 

Hartford, Conn., April 16th, 1913. 

J. V. ADAMS, Asst. Secretary. 


Short Rate Cancellation Table. 


Take the percentage indicated opposite the num- 
ber of days or months Policy has been in foree, 
upon the premium for the full original Policy period 
calculated as provided in Condition K, and the 
result will be the premium earned in case of caneel- 
lation. Short rate premium for periods not specific- 
ally named in this table must be charged at a rate 
proportionate to the rate charged for the next pro- 
ceeding and succeeding periods, 
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POLICIES ISSUED FOR TERM POLICIES ISSUED FOR TERM 
OF ONE YEAR. OF THREE YEARS. 

Policy PerCent. Policy Per Cent Policy PerCent Policy Per Cent 
in of in of in of in of 
Force.Premium. Force. Premium. Force. Premium. Force. Premium. 
ITday .. 1% BIR Seecrstcoae reer 27% lmonth .. 8% 19months.. 66% 

ping We SENG Ben oan onooc 2 
2days.. 2% ee Be 2 months..12% 20 months.. 68% 
3 days.. 3% PGUSS) ees ensire) iss 5 ce 29% 
4days.. 1% a Lobe BENG OO Gort Ego 3 months..16% 21months.. 70% 
w os — ONG pot eeoo oo 6 6 ‘0 
2 oa , ae FO) GEO Aone e oo 34% 4months..20% 22 months.. 72% 
ays.. 69%, OVO VS mer uc cucce le eiers 36% 
7 days.. 7% SOLMAN Seite. wate creae 38% 5 months..24% 23 months.. 74% 
Sdays.. 8% OS GaAGS. ascasaccone 39% 6 months. .28% 24 months.. 76% 
© ct 
10 days. {104 108 dags ee ns" gg, Tmonths..32% 25 months.. 78% 
12 ole are els or 4months. one 8 months..36% 26months.. 80% 
Uiidays. .li20 Ws5 days) .oo...02... 20% 
16 days..13% 150 daysor 5 months. 58% 9 months..39% 27 months.. 82% 
Hsidays-el4¢ee VOD days seas yeas 64% 10months..42% 28months.. 84% 


20 days..15% 180days or 6months. 68% , 
B® Gani. GCM BS GEMS caocacol oso 73% it months. .45% 29 months.. 86% 
24 days..17% 210daysor Tmonths. 75% 12months..48% 30months.. 88% 


DB days. .19% D240 days or Bmonthe, gor, 18months..50% 31 months. 90% 
ay gays. 20% ee dove Ars s Beas Bee 14 months. .53% 32 months.. 92% 
Bodays. 22°, 285days ...+..-..., 810m 1S months, .56% 33 months.. 94% 
39 days. .230% 300 days or10 months. 90% 16months..59% 384 months.. 96% 
A OTUAVSe Sa (SL OTdayS cian saci: 92% 17 months. .61% 35 months.. 98% 


45 days. .25% 330 days or 11 manths. 95% 4 
48 days. .26% 360 days or 12 months.100% 18 months..63% 36 months. .100% 


Tnimits of Indemnity. 

N. The Company’s liability for loss on account 
of an accident resulting in bodily injuries and/or 
death to one person is limited to ten thousand dol- 
lars ($10,000.00); and, subject to the same limit for 
each person, the Company’s total liability for loss 
on account of any one accident resulting in bodily 
injuries and/or death to more than one person is 
limited to twenty thousand dollars ($20,000.00.) 
The Company will, however, as provided in Condi- 
tions 6 and C hereof, pay the expense of litigation 
in addition to the sum herein limited and will also 
pay all costs taxed against the Assured in any legal 
proceeding defended by the Company, and interest 
accruing after entry of judgment upon such part 
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thereof as shall not be in exeess of the limits of the 
Company’s liability herein expressed. 


Policy Period. 

QO. The Policy period shall be six months, begin- 
ning on the 20th day of March, 1913, at noon, 
and ending on the 20th day of September, 1913, 
at noon, standard time at the location of the business 
described in the Warranties hereof. 


Warranties. 

P. The following Warranties, numbered 1 to 11 
inclusive, are hereby made a part of this contract, 
and are acknowledged and warranted by the Assured 
to be true upon the acceptance of this Policy, except 
such as are declared to be matters of estimate only. 


Warranties. 


1. Name of Assured: Portland Gas and Coke 
Company. 


2. Address of Assured: 5th and Yamhill Sts., 
Portland, Multnomah County, Oregon. 
(Name Street, Town, County and State where 
Head Office is located). 


3. The Assured is: Oregon Corporation. 

(State whether individual, estate, co-partner- 
ship or corporation, and if a corporation 
name State in which incorporated; if a co- 
partnership give the names of each mein- 
ber hereof. ) 
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4. CLASSIFIED DE- 


SCRIPTION OF  Ksti- Esti- Premium 

THE BUSINESS mated mated Rate 

— All operations Average Eatire per Esti- Town, Street and 
incidental to the Nuinber Compensa- $100 mated Number Where 
folowing busi- of tion of Com- Premium Business Is _ Lo- 
ness, in and dur-  Em- for 12 pensa- cated. 

ing the continu- ployees. Months. tion. 


anee thereof. 


See Schedule. Varies. Monthly Varies. $60.00 Adjoining Gov- 


Adjust- Deposit. ernment Moor- 
ment. ings, between 


Willamette 
River and 
Linuton Road, 
Multnomah 
County, Ore. 
SPECIAL OPERA- 
TIONS. 
Demolition or wreck- 
ing of any struc- 
ture. None, 
Operation of locomo- 
tives and/or ears 
by means of loco- 
motives. None. 


5. The foregoing statement correctly describes 
the business to be insured, including all usual or 
special operations incident thereto, and the locations 
at which said business is conducted. None of the 
special operations described will be covered wiless 
the estimated average number of persons engaged in 
such special operations, their estimated compensa- 
tion, and the premium rate, are specifically stated 
herein. 


6. The estimated compensation includes that of 
all persons engaged in the business as described 
herein (whether compensated by salary, wages, for 
piecework, overtime or allowances, and whether 
paid in cash—in whole or in part—in board, store 
ce1tificates, merchandise, credits or any substitute 
for cash), to whom compensation of any nature is 
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paid, including President, Vice-President, Secretary, 
Treasurer and Clerical force, except as follows: 
Prest., Vice-Prest., Secy., Treas., and Office Clerical 
force. 


7. Claims arising by reason of injuries and/or 
death to persons, whose compensation is excluded 
herein are not covered, except as to drivers who are 
specifically enumerated in any concurrent Teams 
Policy carried by the Assured with this Company 
while such drivers are employed in operations not 
connected with the driving or using of teams. 


8. If complete and accurate payroll records 
are not kept corresponding to the classifications 
herein described the total actual payroll shall be 
considered as expended under the highest rated 
classification. 


9. No dynamite, nitroglycerine or explosive pow- 
der is made, sold, kept or used in the business de- 
scribed herein, except as follows: No exceptions. 

10. The deposit premium for this Policy is Sixty 
and no/100 Dollars ($60.00), due and payable as fol- 
lows: 


Sixty and no-100 dollars ($60.00) March 20th. 
lea 


11. The minimum premium for this Policy shall 
be Sixty and no-100 dollars ($60.00). 

In Witness Whereof, the Aetna Life Insurance 
Company has caused these presents to be signed by 
its President and Secretary, but the same shall not 
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be binding unless countersigned by an authorized 
agent of the Company. 
M. G. BUCKELEY, President. 
E. C. HIGGINS, Secretary. 
Countersigned at Portland, Oregon, this 21st 
day of April, 19138. 
MeCARGAR, BATES & LIVELY, 
General Agent. 


And Afterwards, to-wit, on the 12th day of Au- 
gust, 1915, there was duly filed in said Court, and 
cause, a Petition for Writ of Error, in words and 
figures as follows, to-wit: 


PETITION FOR WRIT OF ERROR. 


The Aetna Life Insurance Company, a corpora- 
tion, defendant in the above entitled cause, feeling 
itself aggrieved by the judgment of the court, in the 
above entitled action, entered on the 10th day of 
August, 1915, by which it was adjudged that said 
plaintiff take judgment against this defendant in 
the sum of sixteen hundred eighty and 88/100 
($1680.88) on its first cause of action, with interest 
thereon at the rate of 6% per annum from April 
30th, 1914; upon plaintiff’s second cause of action 
for the sum of two hundred sixty-two and 30/100 
dollars ($262.30) with interest thereon at the rate of 
6% per annum from August 31st, 1914; upon the 
third cause of action for the sum of two hundred 
dollars, ($200) with interest thereon at the rate of 
6% per annum from December Ist, 1914; upon the 
fourth cause of action for the sum of one hundred 
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twenty-five dollars ($125.00) with interest thereon 
at the rate of 6% per annum from April Ist, 1914; 
upon its fifth cause of action for the sum of one 
hundred and fifty dollars $150.0C) with interest 
thereon at the rate of 6% per annum from March 
Ist, 1914; upon the sixth cause of action for the sum 
of one hundred seventy-five dollars ($175.00) with 
interest thereon at the rate of 6% per annum from 
March Ist. 1914; and upon the seventh cause of 
vetion for the sum of two thousand seven hundred 
eighty-five and 94/100 dollars ($2784.94) with inter- 
est thereon at the rate of 6% per annum from March 
22nd, 1915; and for plaintiff’s costs, comes now, by 
its attorney, F. 8S. Senn, and petitions said court for 
an order allowing said defendant to prosecute a writ 
of error to the Honorable the United States Circuit 
Court of Appeals for the 9th Circuit, under and 
according to the laws of the United States on that 
behalf made and provided; and also that an order 
be made fixing the amount of security which the 
defendant shall give and furnish upon said writ of 
error, and that upon the giving of said security all 
further proceedings in this court be suspended and 
stayed until the determination of said writ of error, 
and your petitioner will ever pray. 


F.S. SENN, 
Attorney for Defendant. 


State of Oregon, 
County of Multnomah—ss. 


Due and legal service of the within Petition for 
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Writ is hereby accepted in Multnomah County, Ore- 
gon, this 12th day of August, 1915. 
JOHN A. LAING, 
One of the Attorneys for Plaintiff. 
Hiledemoust 2). Oo: 
G. H. MARSH, Clerk. 


And Afterwards, to-wit, on the 12th day of Au- 
gust, 1915, there was duly filed in said Court, and 
cause, an Assignment of Iirrors, in words and fig- 
ures as follows, to-wit: 


ASSIGNMENT OF ERRORS. 


Comes now the defendant, Aetna Life Insurance 
Company, above named, and in connection with its 
petition for a writ of error in the above entitled 
action, alleges that there was error on the part of 
the District Court of the United States, for the Dis- 
trict of Oregon, in regard to matters and things 
hereinafter set forth, and the defendant thereupon 
makes this, its assignment of errors: 


ASSIGNMENT OF ERROR NO. 1. 


That the court erred in overruling Defendant’s 
Demurrer to the Complaint of the plaintiff, said 
complaint being in words and figures as follows, 
to-wit: 
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In the Circuit Court of the State of Oregon for the 
County of Multnomah. 


PORTLAND GAS & COKE COMPANY, 
a corporation, 
Plaintiff, 
VS. 
AETNA LIFE INSURANCE COMPANY, 
a corporation, 
Defendant. 


COMPLAINT. 


Comes now the plaintiff and for its first cause of 
action against the defendant, complains and alleges: 


Ae. 


That plaintiff is a corporation organized and ex- 
isting under the laws of the State of Oregon and 
from the 20th day of March, 1913, to the first day of 
January, 1914, was engaged in the construction of a 
gas plant and works on its property adjoining 
Government Moorimgs, between the Willamette 
River and the Linnton Road in Multnomah County, 
Oregon, and employed a large number of men in 
such work. 


fee 


That the defendant is a corporation organized 
and existing under the laws of Connecticut, is en- 
gaged in general life, liability and accident insur- 
ance and has complied with the laws of Oregon with 
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reference to foreign insurance companies transact- 
ing business within the State of Oregon. 


JOLY, 


That on or about March 20th, 1913, the defendant 
upon the request of the plaintiff and upon the pay- 
ment by plaintiff to defendant of the premiums 
required, duly made, executed and delivered to 
plaintiff, policy of insurance numbered ‘Policy No. 
H-91221”’ entitled Contractors Employer’s Liability 
Policy,’’ by which policy the defendant in consider- 
ation of the premium provided in the policy, prom- 
ised and agreed to indemnify the plaintiff against 
loss and or expense, arising or resulting from claims 
upon the plaintiff for damages on account of bodily 
injuries accidentally suffered or alleged to have 
been suffered by an employee or employes of the 
plaintiff by reason of the said construction work 
and business conducted by the plaintiff on said 
premises, adjoining the Government Moorings, 
whether said injuries are accidentally suffered or 
alleged to have been suffered at the location or else- 
where, and to defend at its own costs any and all 
actions brought against the plaintiff to enforce a 
claim for damages covered by said policy; provided 
that the plaintiff forthwith forward to the defend- 
ant every summons or other process as soon as the 
same shall have been served upon it; that in said 
policy it was expressly provided that, subject to 
all agreements and conditions expressed therein, 
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claims were covered whenever arising on account of 
accidents or alleged accidents occurring during the 
time said policy was in force. 


Ve 


That the term of said policy was for a period of 
six mouths, beginning on the 20th day of March, 
1913, at noon, and ending on the 20th day of Sep- 
tember, 1913, at noon, and that by agreements duly 
made and endorsed on said policy the said policy 
period was extended from time to time to noon of 
January Ist, 1914, and that said policy was in full 
force and effect during all such time. 


V. 


That in carrying on said construction work on 
said premises the plaintiff had water carried from 
certain sources of water supply in that vicinity for 
use by the employes of the plaintiff for drinking 
purposes in said construction work on said prem- 
ises; that there was no drinking water on said prem- 
ises and the carrying and furnishing of drinking 
water to its employes was an incident in, and a part 
of, the construction work carried on by said plain- 
tiff on said premises. 


VI. 


That during a portion of the months of August 
and September, 1913, and while said policy of insur- 
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ance was in full force and effect, the plaintiff had 
in its employ on said construction work on said 
premises, among others an employe by the name of 
Louis Weich, who was working for the plaintiff as 
a common laborer, excavating for concrete founda- 
tions, being one of the classified descriptions of 
business covered by said pohey of insurance; that 
while so employed said Weich drank the water fur- 
nished him by the plaintiff; that on or about the 
16th dav of September, 1913, he quit the employ of 
the plaintiff on account of having contracted ty- 
phoid fever, and that on or about the 15th day of 
January, 1914, commenced an action against the 
plaintiff herein in the Cireuit Court of the State 
of Oregon, for Multnomah County, in which he 
alleged that the water furnished him by the plain- 
tiff herein was unwholesome and unfit for drinking 
purposes, and that the plaintiff herein carelessly 
and negligently failed to deliver to him wholesome 
drinking water, but instead thereof delivered to him 
unwholesome water which was then and there 
impregnated with typhoid germs and wholly unfit 
for drinking purposes, and that the plaintiff herein 
well knew, or by the exercise of reasonable precau- 
tion should have known, that the water delivered to 
him was unwholesome and was impregnated with 
typhoid germs and was unfit for drinking purposes, 
and that by reason of his drinking such unwhole- 
some water he contracted typhoid fever, without 
any fault on his part, and then and there was ren- 
‘taquiojdog JO Avp YJOL of} UO Sem PUL YTS poaop 
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1913, confined to his bed by reason of typhoid fever 
and was compelled to remain in bed for a long 
period to-wit; three months, and was made sick, 
sore, lame and disordered and wholly incapacitated 
for work; that he endured great pain, suffering and 
mental anguish and his mental system was perman- 
ently shattered and he was seriously and perman- 
ently injured in that his heart was inflamed, and 
the valves and muscles thereof were wholly and 
permanently incapacitated from performing their 
normal functions and the lower limbs of Weich were 
benumbed and paralyzed and he alleged his dam- 
ages at the sum of twenty thousand dollars ($20,000) 
and demanded judgment against plaintiff herein for 
said sum. 


VIL 


That plaintiff immediately upon being served with 
summons and complaint in said action, forwarded 
to the defendant, the summons and copy of com- 
plaint and all processes served upon it in said action, 
and called upon the defendant to defend such action 
in the name and on behalf of the plaintiff herein and 
demanded that the defendant indemnify the plain- 
tiff against all loss and or expense arising or result- 
ing from said claim of Louis Weich, as it had agreed 
to do under said policy of insurance, but that the 
defendant refused to defend said action and denied 
all lability therefor on the sole ground that said 
claim did not arise from bodily injuries suffered 
accidentally, and that therefor said policy did not 
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cover such claim; that the plaintiff herein there- 
upon employed attorneys and incurred expense in 
the defense of said action; that it filed answer deny- 
ing liability and put said Weich upon proof of all 
the allegations of said complaint, that said case was 
duly and regularly heard and tried by a jury duly 
empanelled in said court and cause and that said 
trial resulted in a verdict in favor of said Louis 
Weich and against the plaintiff herein in the sum of 
$700.00 and his costs and disbursements; that there- 
after plaintiff settled and compromised said judg- 
ment by paying to said Louis Weich in full settle- 
ment and compromise of said claim and said judg- 
ment the sum of $600.00 on or about the 50th day 
of April, 1914; that the expense reasonably incurred 
by the plaintiff herein in the defense and settlement 
of said action and the actual loss and expense sus- 
tained and paid in money by plaintiff herein arising 
or resulting from said claim upon the plaintiff, in- 
cluding said sum paid to said Louis Weich amounted 
to the sum of sixteen hundred eighty dollars and 
eightv-cight cents ($1680.88) and 1s itemized as fol- 
lows: 


iorteevlesssretwilda....2....4- $ 2,90 
PAIUOMIOMI MNCS fees sha eg 21.38 
Attorney’s and Claim Agent’s fees 588.80 
IvGioroctns 1CCS 52.4 44.4 se00bndee 232.90 
AVS ETGTERSIS 1 0(C1 C1 Sa oe oe 75.70 


Doctor’s fees (expert testimony). 160,00 
Sum paid in compromise — settle- 
DT Be et aoc cer SA acl Se 600.00 


$1680.88 
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That said sums were paid by the plaintiff between 
the dates of February Ist and April 30th, 1914, and 
that there is now due and owing to the plaintiff from 
defendant on account of said claim said sum of six- 
teen hundred eighty dollars and eighty-eight cents 
($1680.88) together with interest thereon at the rate 
of six per cent per annum from the 30th day of 
April, 1914, until paid, no part of which has been 
paid. 


Vi 


That plaintiff has compled with all the condi- 
tions named in said policy on its part to be per- 
formed as conditions precedent to its right to bring 
this action insofar as said conditions could be com- 
plied with by it, in view of defendant’s denial of lia- 
bilitv and its refusal to defend said claim or to live 
up to its obligations under said policy, and that 
the above claims does not dall within any of the ex- 
cepted claims mentioned in said policy and is within 
the limits of liability fixed by said policy and is a 
claim covered by said policy. 


IX. 


That the sum of one hundred sixty-eight dollars 
($168.00) is a reasonable sum for the court to allow 
as attorney’s fees in this cause of action. 


Plaintiff for a second cause of action against the 
defendant complains and alleges: 
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Plaintiff incorporates in this second cause of ac- 
tion by reference thereto and makes a part hereof 
paragraphs 1, 2, 3, 4, 5, and 8 of its first cause of 
action. 


JE, 


That during a portion of the months of August 
and September, 1913, while said policy of insurance 
was in full force and effect, the plaintiff had in its 
employ on said construction work on said premi- 
ises, among other, an employe by the name of 
Joseph Duerst, who was working for the plaintiff 
as a common labor at pile driving, being one of 
the classified descriptions of business covered by 
said policy of insurance, and that while so employed 
said Duerst drank the water furnished to hin by 
the plaintiff, and that on or about the 30th day of 
September, 1918, he quit the employ of plaintiff on 
account of having contracted typhoid fever, and 
that on the 9th day of April, 1914, commenced an 
action against the plaintiff herein in the Cireuit 
Court of the State of Oregon, for Multnomah County, 
in which he alleged that between the first day of 
August, 1913, and the 30th day of September, 1913, 
he was employed by the plaintiff herein im and 
about the construction of said gas plant and fac- 
tory, and that during all of said time, pursuant to 
his said employment, plaintiff herein undertook to 
deliver to him unwholesome water for drinking pur- 
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poses while he was engaged in said work, and that 
the plaintiff herein in utter disregard to its duty 
aud obligation to furnish him, with unwholesome 
water, carelessly and negligently and without due 
consideration of his health, furnished and deliv- 
ered to him for drinking water which, was then 
and there impure, unwholesome, impregnated with 
disease germs and with typhoid fever germs and 
wholly unfit for drinking purposes and that the 
plaintiff well knew, or by the exercise of reson- 
able precaution Should have known that the water 
so delivered was impure and unwholesome and im- 
pregnated with disease germs and with typhoid 
fever germs and wholly unfit for drinking purposes; 
that he used said water so furnished by the plain- 
tiff herein, and by reason of drinking said water 
contracted typhoid fever and was thereby rendered 
sick and ill and was on the said 30th day of Sep- 
tember, 1913, confined to his bed and by reason of 
said illness and for a period of three months there- 
after was sick, ill and incapacitated from said dis- 
ease and compelled to remain in bed under the care 
of doctors and nurses and was disabled and his 
vitality and physical depleted to a considerable ex- 
tent and that as a result of drinking said water and 
of contracting said disease he contracted psoriases, 
and that his body and face have been as a result of 
the alleged negligence and carelessness of the plain- 
tiff herein affected, blotched, discolored, disfigured 
and broken out in inflamed spots and sores and that 
he has become permanently disabled and unable to 
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perform manual or other labor to his damage in 
the sum of twenty thousand ($20,000.00) dollars, 
and that he has been compelled to expend one hun- 
dred twenty-seven dollars ($127.00) for hospital 
bills and seventy-five dollars ($75.00) for doctor bills 
and he demanded judgment against the plaintiff 
herein for said sum. 


JUUG 


That the plaintiff herein immediately upon bemg 
served with summons and complaint in said action, 
forwarded to the defendant the summons and copy 
of complaint and all processes served upon it, in 
said action and called upon the defendant to defend 
such action in the name and on behalf of the plain- 
tiff herein and demanded that the defendant indem- 
nify the plaintiff against all loss and or expense 
arising or resulting from said claim of Joseph 
Duerst as it had agreed to do under said policy of 
insurance, but that the defendant refused to defend 
said action and denied all lability therefor on the 
sole ground that said claim did not arise from bod- 
ily injuries suffered accidentally and that there- 
fore said policy did not cover said claim; that the 
plaintiff herein therepon employed attorneys and 
incurred expense in the defense of such action, that 
it filed an answer denying all liabihty and that 
after said case was at issue the plaintiff herein set- 
tled and compromised said claim and said action by 
paying to said Joseph Duerst in full settlement and 
compromise of his said claim the sum of one hin- 
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dred fifty dollars ($150.00) on or about the 31st day 
of August, 1914; that the expense reasonably in- 
curred by the palintiff herein in the defense and set- 
tlement and compromise of said action and the 
loss and expense sustained and paid in money by 
the plaintiff herein arising or resulting from said 
claim upon it, including said sum paid to Joseph 
Duerst amounted to the sum of two hundred sixty- 
two dollars and thirty cents ($262.30) and is item- 
ized as follows: 


Settlement and compromise with 


AD ATENS U.P eee $150.00 
Clerk’s fees, less refund........... WS 
Doctor’s fees in examination....... 15.00 


Attorney’s and Claim Agent’s fees. 96.35 


That said sums were paid between the dates of 
April Ist and August 51st, 1914, and that there is 
now due and owing to the plaintiff from the defend- 
ant said sum of two hundred sixty-two dollars and 
thirty cents ($262.30) together with interest there- 
on at the rate of six per cent per annum from the 
lst day of August, 1914, no part of which has been 
paid. 


Ty, 
That the sum of twenty-six dollars ($26.00) is a 


reasonable sum for the court to allow as attorney’s 
fees in this cause of action. 
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Plaintiff for a third cause of action against the 
defendant complains and alleges: 


ie 


Plaintiff incorporates in his third cause of action 
by reference thereto and makes a part hereof para- 
graphs 1, 2, 3, 4, 5, and 8 of its first cause of action. 


HE 


That during the months of July and August, and 
the first part of September, 1918, while said policy 
of insurance was in full force and effect the plain- 
tiff had in its employe on said construction work on 
said premises, among others, an employe by the 
name of C. Hastings, who was working for the 
plaintiff as a common /Jabor as stock and time 
keeper, being one of the classified descriptions of 
business covered by said policy of insurance, and 
that while so employed the said Hastings drank the 
water furnished him by the plaintiff, and that on 
or about the 10th day of September, 1918, he quit 
the employ of the plaintiff on account of having 
contracted typhoid fever, and that thereafter he 
placed his claim for damages against the plaintiff 
herein, in the hands of attorneys for action, and 
that a claim for damages for the bodily injuries 
suffered by him was made on the plaintiff herein 
and it was claimed by said Hastings that the water 
furnished him for drinking purposes by the plain- 
tiff herein was impure, and wunwholesome and im- 
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pregnated with typhoid germs and that plaintiff 
herein knew, or by the exercise of reasonable care 
and caution should have known, that the water was 
impure, and unwholesome and impregnated with 
typhoid germs and wholly unfit for drinking pur- 
poses and that he contracted typhoid fever from 
drinking said water and that his sickness and injury 
were the result of carelessness and negligence on 
the part of the plaintiff herein; that he came down 
sick on or about the 10th day of September, 1913, 
and was confined to his bed by reason of having 
typhoid fever and was compelled to remain in bed 
for a long time and was sick, sore, lame and dis- 
ordered and wholly incapacitated for work; that he 
endured great pain, suffering and mental anguish, 
and that his system was permanently shattered and 
that he suffered great bodily injury, and demanded 
that the plaintiff herem settle with him and he 
threatened to bring action against the plaintiff, 
unless settlement were made. 


oi, 


That plaintiff herein immediately upon learning 
of said case of typhoid fever notified the defendant 
of the same and also immediately notified the de- 
fendant of said claim being made upon it by said 
Hastings, and called upon the defendant to indem- 
nify the plaintiff against said claim and all loss and 
expense arising or resulting or that might arise or 
result from said claim of said Hastings but that the 
defendant denied all habilitv for said claim and 
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refused to have anything to do with said claim and 
denied that said policy of insurance covered said 
claim; that the plaintiff herein in order to avoid 
litigation settled and compromised said claim for 
the sum of one hundred fifty dollars ($150.00) 
which sum was paid unto said Hastings on or about 
the Ist day of September, 1914, in full settlement 
of said claim, that the reasonable expense incurred 
by the plaintiff herein in settlement and compro- 
mise of said claim and the actual loss and expense 
ineurred by the plaintiff herein arising or resulting 
from said claim upon plaintiff amounted to the sum 
of fifty dollars ($50.00) in addition to said sum of 
one hundred fifty dollars and that there is now 
due and owing to the plaintiff from defendant on 
account of said claim said sum of two hundred dol- 
lars together with interest thereon at the rate of 
six per cent per annum from December Ist, 1914. 


Ne 


That the sum of twenty dollars is a reasonable 
sum for the court to allow as attorney’s fees in this 
cause of action. 


Plaintiff for a fourth cause of action against the 
defendant complains and alleges: 
1. 


Plaintiff incorporates in this fourth cause of 
action by reference thereto and makes a part here- 
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of, paragraphs 1, 2, 3, 4, 5, and 8 of its first cause 
of action. 


sO, 


That during a portion of the months of August 
and September, 1913, while said policy of insurance 
was in full force and effect, plaintiff had in its 
employ on said construction work on said prem- 
ises, among others, an employe by the name of Otto 
Bush, who was working for the plaintiff as a car- 
penter, being one of the classified descriptions of 
business covered by said policy of insurance, and 
that while so employed the said Bush drank the 
water furnished him by the plaintiff and that on or 
about the 8th day of September, 1913, he quit the 
employ of the plaintiff on account of having con- 
tracted typhoid fever, and that thereafter he placed 
his claim for damages against the plaintiff herein 
in the hands of attorneys for action, and that a 
claim for damages for the bodily injuries suffered 
by him was made on the plaintiff herein and it was 
claimed by said Bush that the water furnished him 
for drinking purposes by the plaintiff herein was 
impure and unwholesome and impregnated with 
typhoid germs and that plaintiff herein knew, or 
by the exercise of reasonable care and caution 
should have known, that the water was impure and 
unwholesome and impregnated with typhoid germs 
and wholly unfit for drinking purposes and that he 
contracted typhoid fever from drinking said water 
and that his sickness and injury were the result of 
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carelessness and negligence on the part of the plain- 
tiff herein; that he came down sick on or about the 
&th day of September, 1913, and was confined to 
his bed by reason of having typhoid fever, and was 
compelled to remain in bed for a long time and was 
sick, sore, lame and disordered and wholly incapaci- 
tated for work; that he endured great pain, suffer- 
ing and mental anguish and that his system was 
permanently shattered and that he suffered great 
bodily injury, and demanded that the plaintiff here- 
in settle with him and he threatened to bring action 
against the plaintiff unless settlement were made. 


i80e 


That plaintiff herein immediately upon learning 
of said case of typhoid fever notified the defendant 
of the same and also immediately notified the de- 
fendant of said claim being made upon it by said 
Bush, and called upon the defendant to indemnify 
the plaintiff against said claim and all loss and 
expense arising or resulting or that might arise or 
result from said claim of said Bush but that the 
defendant denied all liability for said claim and 
refused to have anything to do with said claim and 
denied that said policy of insurance covered said 
claim; that the plaintiff herein in order to avoid 
htigation settled and compromised said claim for 
the sum of one hundred dollars, which sum was paid 
unto said Bush on or about the first dav of April, 
1914, in full settlement of said claim and compro- 
mise of said claim and the actual loss and expense 
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ineurred by the plaintiff herein arising or resulting 
from said claim upon plaintiff amounted to the sum 
of twenty-five dollars ($25.00) in addition to said 
sum of one hundred dollars and that there is now 
due and owing to the plaintiff from defendant on 
account of said claim said sum of one hundred 
twenty-five dollars together with interest thereon 
at the rate of six per cent per annum from April 
Ist, 1914. 


IV. 


That the sum of twelve dollars and fifty cents is 
a reasonable sum for the court to allow as attor- 
ney’s fees in this cause of action. 


Plaintiff for a fifth cause of action against the 
defendant, complains and alleges: 


ie 


Plaintiff incorporates in this fifth cause of action 
by reference thereto and makes a part hereof para- 
graphs 1, 2, 3, 4, 5, and 8 of its first cause of action. 


IT. 


That during a portion of the months of August 
and September, 1913, while said policy of insurance 
was in full force and effect, plaintiff had in its 
employ on said construction work on said premises, 
among others, an employe by the name of George 
Harbick, who was working for the plaintiff as a 
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common laborer in the insulation of electrical equip- 
ment, being one of the classified descriptions of 
business covered by said policy of insurance, and 
that while so employed the said Harbick drank the 
water furnished him by the plaintiff and that on 
or about the llth day of September, 1913, he quit 
the employ of the plaintiff on account of having 
contracted typhoid fever, and that thereafter he 
placed his claim for damages against the plaintiff 
herein in the hands of attorneys for action and that 
a claim for damages for the bodily juries suffered 
by him was made on the plaintiffs herein and it 
was claimed by said Harbick that the water fur- 
nished him for drinking purposes by the plaintiff 
herein was impure and unwholesome and impreg- 
nated with typhoid germs and that plaintiff knew 
or by the exercise of reasonable care and caution 
should have known, that the water was impure and 
unwholesome and impregnated with typhoid germs 
and wholly unfit for drinking purposes and that he 
contracted typhoid fever from drinking said water 
and that his sickness and injury were the result of 
carelessness and negligence on the part of the plain- 
tiff herein; that he came down sick on or about the 
Jith day of September, 1913, and was confined to 
his bed by reason of having typhoid fever and was 
compelled to remain in bed for a long time and was 
sick, sore, lame and disordered and wholly ineapaci- 
tated for work; that he endured great pain, suffer 
ing and mental anguish and that his system was 
perinanecutly shattered and that he suffered great 
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bodily injury and demanded that the plaintiff here- 
in settle with him and he threatened to bring action 
against the plaintiff unless settlement were made. 


JUGL. 


That plaintiff herein immediately upon learning 
of said ease of typhoid fever notified the defendant 
of the same and also immediately notified the de- 
fendant of said claim being made upon it by said 
Harbick and called upon the defendant to indem- 
nify the plaintiff against said claim and all loss and 
expense arising or resulting or that might arise or 
result from said claim of said Harbick, but that the 
defendant denied all liabilitv for said claim and 
refused to have anything to do with said claim and 
denied that said policy of insurance covered said 
elaim; that the plaintiff herein in order to avoid 
litigation settled and compromised said claim for 
the sum of one hundred twenty-five dollars, which 
sum was paid unto said Harbick on or about the 
first day of March, 1914, in full settlement of said 
claim; that the reasonable expense incurred by the 
plaintiff herein in settlement and compromise of 
said claim and the actual loss and expense incurred 
by the plaintiff herein arising or resulting from 
said claim upon the plaintiff amounted to the sum 
of twenty-five dollars ($25.00) in addition to said 
sum of one hundred twenty-five dollars and that 
there is now due and owing to the plaintiff from 
defendant on account of said claim the sum of one 
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hundred fifty dollars together with interest thereon 
at the rate of six per cent per annum from March 
Ist, 1914. 


1 


That the sum of fifteen dollars is a reasonable 
sum for the court to allow as attorney’s fees in this 
cause of action. © 


Plaintiff for a sixth cause of action against the 
defendant complains and alleges: 


Je 


Plaintiff incorporates in this sixth cause of action 
by reference thereto and makes a part hereof para- 
graphs 1, 2, 3, 4, 5, and 8 of its first cause of action. 


i. 


That during a portion of the months of August 
and September, 1918, while said poliev of insurance 
was in full force and effect, plaintiff had in its 
employ on said construetion work on said premises, 
along others, an employe by the name of F. Kohl, 
who was working for the plaintiff as a common 
labor, engaged in road making, being one of the 
classified descriptions of business covered by said 
policy of insuranee, and that while so emploved the 
said Kohl drank the water furnished him by the 
plaintiff, and that on or about the 11th day of Sep- 
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tember, 19138, he quit the employ of the plaintiff on 
account of having contracted typhoid fever, and 
that thereafter he placed his claim for damages 
against the plaintiff in the hands of attorneys for 
action, and tha a claim for damages for the bodily 
injuries suffered by him was made on the plaintiff 
herein and it was claimed by said Kohl that the 
furnished him for drinking purposes by the plain- 
tiff herein was impure and unwholesome and im- 
pregnated with typhoid germs and that plaintiff 
knew, or by the exercise of reasonable care and cau- 
tion should have known that the water was impure 
and unwholesome and impregnated with typhoid 
germs and wholly unfit for drinking purposes, and 
that he contracted typhoid fever from drinking 
said water and that his sickness and injury were 
the result of carelessness and neghgence on the 
part of the plaintiff, that he came down sick on or 
about the 1th day of September, 1913, and was 
confined to his bed by reason of having typhoid 
fever and was compelled to remain in bed for a 
long time and was sick, sore, lame and disordered 
and wholly incapacitated for work, that he endured 
great pain, suffering and mental anguish and that 
his system was permanently shattered and that he 
suffered great bodily injury, and demanded that the 
plaintiff herein settle with him and he threatened 
to bring action against the plaintiff unless scttle- 


ment were made. 
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15, 


That plaintiff herein immediately upon learning 
of said case of typhoid fever notified the defendant 
of the same and also immediately notified the de- 
fendant of said claim being made upon it by said 
Kohl and called upon the defendant to indemnify the 
plaintiff against said claim and all loss and expense 
arising or resulting or that might arise or result 
from said claim of said Kohl but that the defend- 
ant denied all habilty for said claim and refused 
to have anything to do with said claim and denied 
that said policy of insurance covered said claim; 
that the plaintiff herein in order to avoid litigation 
settled and compromised said claim for the sum of 
one hundred fifty dollars, which sum was paid unto 
said Kohl on or about the Ist day of March, 1914, 
in full settlement of said claim; that the reasonable 
expense incurred by the plaintiff herein in settle- 
ment and compromise of said claim and the actual 
Joss and expense incurred by the plaintiff herein 
arising or resulting from said claim upon the plain- 
tiff amounted to the sum of twenty-five dollars in 
addition to said sum of one hundred fifty dollars 
and that there is now due and owing to the plaintiff 
from defendant on account of said claim, the sum 
of one hundred seventy-five dollars, together with 
interest thereon at the rate of six per cent per annum 
from March, 1914. 


EN. 


That the sum of seventeen dollars and fifty cents 
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is a reasonable sum for the court to allow as attor- 
ney's fees in this cause of action. 


Plaintiff for a seventh cause of action against the 
defendant complains and alleges: ' 


I. 


Plaintiff incorporates in this seventh cause of 
action by reference thereto and makes a part hereof 
paragraphs 1, 2, 3, 4, 5 and 8 of its first cause of 
action. 


SOUL. 


That during a portion of the months of August 
and September, 1913, while said policy of insurance 
was in full foree and effect, plaintiff had in its 
employ on said construction work on said premises, 
among others, an employe by the name of I. M. 
Andrus, who was working for the plaintiff as a 
millwright in erecting the machinery for the 
briquetting plant, being one of the classified de- 
scriptions of business covered by said policy of in- 
surance, and that while so employed as such mill- 
wright said I. M. Andrus drank the water furnished 
him by the plaintiff and that on or about the 7th 
day of September, 1913, he quit the employ of the 
plaintiff on account of having contracted typhoid 
fever and that on or about the 13th day of February, 
1913, he commenced an action against the plaintiff 
hevein in the Cireuit Court of the State of Oregon 
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for Multnomah County, in which he alleged that the 
water furnished him by the plaintiff was unwhole- 
some and unfit for drinking purposes and that 
plaintiff herein carelessly and negligently failed to 
deliver to him wholesome drinking water but in- 
stead thereof delivered to him unwholesome and 
impure water which was then and there impreg- 
nated with typhoid germs and wholly unfit for 
drinking purposes and that the plaintiff herein 
knew, or by the exercise of reasonable care and cau- 
tion should have known, that the water delivered to 
him was unwholesome and was impregnated with 
typhoid germs and was unfit for drinking purposes; 
that by reason of his drinking such unwholesome 
water he contracted typhoid fever without any fault 
on his part and was then and there rendered sick 
and was on the said 11th day of September, 1913, 
confined to his bed by reason of tvphoid fever and 
was compelled to remain in bed and in the hospital 
for eleven and one-half weeks and that by reason of 
and as a direct and proximate result of said care- 
less and negligent act on the part of the plaintiff 
herein in furnishing said impure and unwholesome 
water he suffered great pain and mental anguish, 
suffered from deliriu, high fever and unconscious- 
ness and that his brain, spinal cord, nerves and 
nervous system generally were poisoned and in- 
flained; that he suffered paralysis of certain muscles 
of his arms and legs and that he had toe drop in 
his left foot and an incomplete wrist drop in lis 
right hand and was numb to pin prick over part of 
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the back of his right hand and forearm and over the 
front of his left leg and ankle and that he was 
permanently injured and incapacitated from per- 
forming any work whatever; that he alleged his 
damages at the sum of twenty-five thousand dollars, 
with three hundred forty-seven dollars special dam- 
ages for hospital and doctor fees and demanded 
judgment against the plaintiff herein for said sum. 


HiT, 


That plaintiff immediately upon being served with 
summons and complaint in said action forwarded 
to the defendant a copy of said summons and com- 
plaint and all processes served upon it in said action, 
and called upon the defendant to defend said action 
in the name and on behalf of the plaintiff herein 
and demanded that the defendant indemnify the 
plaintiff against all loss and or expense arising or 
resulting from said claim of I. M. Andrus, as it had 
agreed to do under said poliev of insurance; but that 
the defendant refused to defend such action and 
denied all hability therefor on the sole ground that 
said claim did not arise from bodily injuries suf- 
fered accidentally and that therefore said policy did 
not cover said claim; that the plaintiff thereupon 
employed attorneys and incurred expense in the 
defense of said action; that it filed answer denying 
liability and put said Andrus upon proof of all the 
allegations of said complaint that said case was 
duly and regularly heard and tried by a jury duly 
empanelled in said court and cause and that said 
trial resulted in a verdict in favor of said Andrus 
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and against the plaintiff herein in the sum of fifty- 
five hundred dollars and his costs and disbursements 
taxed at sixty-four dollars and ninety-five cents; 
that thereafter plaintiff herein appealed said case 
to the Supreme Court of the State of Oregon and 
while said appeal was pending a compromise settle- 
ment was made and effected between the plaintiff 
herein and said I. M. Andrus in which said judg- 
ment and claim of said Andrus against the plaintiff 
herein was compromised and settled for the sum of 
sixteen hundred thirty-five dollars on or about the 
22nd dav of Mareh, 1915; that the expense 1eason- 
ably incurred by the plaintiff herein in the defense 
of said action and in appeal to the Supreme Court 
and in the settlement thereof and the actual loss 
and expense sustained and paid in money by the 
plaintiff herein arising and resulting from said 
elaim upon the plaintiff herein by said I. M. An- 
drus amounted to the sum of twenty-seven hundred 
eighty-five dollars and ninety-fouxr cents and is iteli- 
ized as follows: 


Mees am Ciremt Qourt .........:. Selle, 
Witness fees and expert testimony. — 90.00 
Je OMEGA ra 150.00 
Automobile expense ............. 1.75 
ENO ONC tga soe ee ie Zed’) 
Filing fee in Supreme Court and 

COPMROl MRAVMSCHUNG .. ..34.465445 28.48 
Printed abstract and briefs in Su- 

DiCMe OOUME 653 Oa ks ae 32.16 


Attorney’s and Claim Agent’s fees 761.20 
Amount paid in compromise settle- 
INCOM) Cer geneer Roe ical sles 5 wae eee a 1635.00 
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That said sums were paid by the plaintiff herein 
between the dates of February 18th, 1915, and March 
22nd, 1915, and that there is now due and owing to 
the plaintiff herein from the defendant on account 
of said claim said sum of twenty-seven hundred 
eighty-five dollars and ninety-four cents, together 
with interest thereon at the rate of six per cent per 
annum from the 22nd day of March, 1915, until 
paid, no part of which has been paid. 


IV. 


That the sum of two hundred seventy-eight dol- 
lars and sixty cents is a reasonable sum for the court 
to allow as attorney’s fees in this seventh cause of 
action. 


WHEREFORE, plaintiff demands judgment 
against the defendant herein on its first cause of ac- 
tion for the sum of sixteen hundred eighty dollars and 
eightv-eight cents ($1680.88) with interest thereon 
at the rate of six per cent per annum from April 
30th, 1914, together with the sum of one hundred 
sixty-eight dollars ($168.00) attorney’s fees; for the 
sum of two hundred sixty-two dollars and thirty. 
cents ($262.30) with interest thereon at the rate of 
six per cent per annum from the 31st dav of August, 
1914, together with the sum of twenty-six dollars 
($26.00) attorneyv’s fees in the second cause of ac- 
tion; for the sum of two hundred dollars ($200.00) 
with interest thereon at the rate of six per cent per 
annum from December Ist, 1914, together with the 
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sum of twenty dollars ($20.00) attorney’s fees in 
the third cause of action; for the sum of one hun- 
dred twenty-five ($125.00) with interest thereon at 
the rate of six per cent per annum from April Ist, 
1914, together with the sum of twelve dollars and 
fifty cents ($12.50) attormev’s fees in the fourth 
cause of action; for the sum of one hundred fifty 
dollars ($150.00) with interest thereon at the rate 
of six per cent per annum from March 1st, 1914, 
together with the sum of fifteen dollars ($15.00) 
attornev’s fees in the fifth cause of action; for the 
sum of one hundred seventy-five dollars ($175.00) 
with interest thereon at the rate of six per cent per 
annum from March Ist, 1914, together with seven- 
teen dollars and fifty cents attorney’s fees in the 
sixth cause of action and for the sum of twenty- 
seven hundred eighty-five dollars and ninety-four 
cents (2785.94) with interest thereon at the rate 
of six per cent per anum from March 22nd, 1915, 
together with two hundred seventy-eight dollars 
and sixty cents attorneyv’s fees in the seventh cause 
of action and for plaintiff’s costs and disbursements 
incurred herein. 

JOHN A. LAING, 

JOHN F. LOGAN, 

H. W. STRONG, 
Attorneys for Plaintiff. 


That the demurrer to said complaint was as fol- 
lows: 
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In the District Court of the United Statse for the 
District of Oregon. 


PORTLAND GAS & COKE COMPANY, 
a Corporation, 
Plaintiff, 
VS. 
AETNA LIFE INSURANCE COMPANY, 
a Corporation, 
Defendant. 


Comes now the defendant in the above entitled 
action and demurs to the complaint of the plaintiff 
herein, for the reason that the same does not state 
facts sufficient to constitute a cause of action 
against the defendant. 


SENN-EKWALLE and RECKEN, 
Attorneys for Defendant. 


J, F. S. Senn, one of the attorneys for the defend- 
ant, hereby certifv that the foregoing demurrer is 
made in good faith, and is not made for the pur- 
pose of hindering or delaying the trial of the above 
entitled action, and I believe that the point raised 
bv said demurrer is well taken. 


HS, SENN: 
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That the order overruling said demurre1 was as 
follows: 


In the District Court of the United Statse for the 
District of Oregon. 


PORTLAND GAS & COKE COMPANY, 
a Corporation, 
Plaintiff, 
VS. 
ALTNA LIFE INSURANCE COMPANY, 
a Corporation, 
Defendant. 


Portland, Oregon, Monday, June 21st, 1915. 


R. S. BEAN, D. J. (ORAL). 


The case of the Portland Gas & Coke Company 
vs. the Aetna Life Insurance Company is an action 
on an indemnity poliey by which the Company 
agreed to indemnify the plaintiff against any loss 
and (or) expense arising or resulting from claim 
upon the assured for damages on account of bodily 
injuries and (or) death accidentally suffered by an 
eliplove. 


Certain employes of the plaintiff company con- 
tracted typhoid fever from water furnished for their 
use by the plaintiff. Thev brought actions against 
the plaintiff company, and recovered damages on 
account thereof, and the question for decision in 
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this case is whether that constitutes a bodily injury 
accidentally received or suffered within the mean- 
ing of this policy. 


it will be observed that the language of this pol- 
icy is exceedingly broad. It differs from many in- 
demnity policies in that lability is not limited to 
injuries received from external violence nor to acci- 
dents which result in producing visible external 
makrs or injuries, or evidence of violence, but it 1s 
a board indemnity against injuries resulting from 
accidental causes. 


Now, the English Workmen’s Compensation Act 
of 1897 provided for compensation to workmen for 
personal injury by accident arising in the course of 
their employment. While a workman was engaged 
in sorting wool a bacillus passed from the woll to his 
eye afflicting him with anthrax from which he died. 
On appeal to the Privy Counsel, it was held that the 
injury was due to an accident within the meaning of 
of this law, because first it was an accident that the 
baeccillus happened to be in the wool; second, it was 
an accident that it settled on the workman in a 
delicate or tender spot, and third, it was an accident 
that the poison found its way into the workman’s 
system and caused his drath, and, therefore, the 
court held that the case came within the Compen- 
sation Act. On the same reasoning it could be prop- 
erly held in this case that the injury here was an 
accident because it was an accident that the typhoid 
germs happened to be in the water furnished the 


us. Portland Gas & Coke Company 213 


plaintiff’s employes, and, second, it was an accident 
that the germ found favorable opportunity for de- 
velopment in the workmen. 


A similar ruling was annownred by the Supreme 
Court of Massachusetts in Hood vs. Maryland Cas- 
ualty Company, 206 Mass. The policy in that case 
provided indemnity against loss from lability for 
damages on account of bodily injuries accidentally 
suffered, similar to the policy under consideration. 
The emplove was a hostler and in the course of his 
employment he contracted glanders, through negli- 
gence of his employer. The court held the insurance 
company liable beeause the infection which caused 
the disease was due to aecident. 


So also in the ease of Columbia Paper Company 
vs. The Fidelitv and Casualty Company, 104 Mo. 
Ao., a poliev similar to the one now in controversy. 
The employe contracted a kidney disease by handling 
infected wool rags, and the court held it was within 
the terms of the pohey, and the insurance company 
hable. 


It is sought to distinguish those eases from the one 
at bar because it is claimed that in the cases referred 
to there was an abrasion of the body through which 
the poison entered the system, but as stated in the 
English ease, that fact is nnmaterial because it was 
a more fortuitous aecident that it came in contact 
with this particular spot, and where some affliction 
of our physical frame is in any way induced by acei- 
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dent. We should be on our guard that we are not 
misled by medical phrases to allow the proper 
allication of the phrase accident causing the injury, 
because the injury inflicted by the accident sets up 
a condition of things which medical men denominate 
disease. 


Under these circumstances and they seem to be 
directly in point, I conclude that the injuries re- 
ferred to in the complaint come within the terms and 
provisions of this policy, and the demurrer should 
be overruled. 


ASSIGNMENT OF ERROR NO. 2. 


That the court erred upon the trial of this cause 
in making the following Findings of Fact, and Con- 
clusions of Law: 


In the District Court of the United Statse for the 
Mstrict of Oregon. 


PORTLAND GAS & COKE COMPANY, 
a Corporation, 
Plaintiff, 


VS. 


AETNA LIFE INSURANCE COMPANY, 
a Corporation, 
Defendant. 
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FINDINGS OF FACT AND 
CONCLUSIONS OF LAW. 


This cause came on duly and regularly for trial 
in open court upon the issues raised by the plead- 
ings herein before the court, without a jury, having 
been expressly waived by written stipulation and 
consent of the parties duly filed in this cause; the 
plaintiff appeared and was represented in court by 
John A. Laing and H. W. Strong, its attorneys, and 
the defendant by Senn-Ewkall and Recken, its at- 
torneys, whereupon the court duly heard the testi- 
mony of certain witnesses and heard the evidence 
presented by the plaintiff, the defendant producing 
no witnesses or evidence, and the court being fully 
advised in the premises, now makes its findings of 
fact and conclusions of law, as follows: 


Findings of Fact. 


The court finds generally for the plaintiff and 
to) . 
against the defendant upon each of the seven causes 
of action set out in plaintiff’s complaint. 


Conclusions of Law. 


The court concludes that plaintiff is entitled to 
judgment against the defendant upon the first cause 
of action for the sum of $1680.88 with interest 
thereon at the rate of 6% per annum from April 
o0th, 1914; upon the second cause of action for the 
sum of $262.30 with interest thereon at the rate of 
6% per annun from August 31st, 1914; upon the 
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third cause of action for the sum of $200.00 with 
interest thereon at the rate of 6% per annum from 
December Ist, 1914; upon the fourth cause of action 
for the sum of $125.00 with interest thereon at the 
rate of 6% per annum from April Ist, 1914; upon 
the fifth cause of action for the sum of $150.00 with 
interest thereon at the rate of 6% per annum from 
March Ist, 1914; upon the sixth cause of action for 
the sum of $175.00 with interest thereon at the rate 
of 6% per annum from March Ist, 1914; and upon 
the seventh cause of action for the sum of $2,785.94 
with interest thereon at the rate of 6% per annum 
from March 22nd, 1915; and for its costs and dis- 
bursements incurred herein taxed at the sum of 
oe een ee, eee , and that execution issue therefor. 


Dated at Portland, Oregon, August 10th, 1915. 
R. 8. BEAN, Judge.”’ 


ASSIGNMENT OF ERROR NO. 3. 


That the court erred in rendering the following 
Judgment, in favor of the plaintiff and against the 
defendant, said Judgment being in words and fig- 
ures as follows, to-wit (ommitting the venue and 
THe) 


“This cause coming on regularly for trial before 
the court without a jury, a jury having been ex- 
pressly waived by the parties hereto by written 
stipulation duly filed with the clerk of this court, 
the plaintiff appearing by its attorneys, John A. 
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Laing and H. W. Strong, and the defendant bv its 
attornevs, Senn, Ekwall and Recken, and the court 
having heard and considered the testimony and evi- 
dence herein, and having made and filed its findings 
of fact and conclusions of law herein and being fully 
advised in the premises, it is therefore, 


ORDERED AND ADJUDGED that the plain- 
tiff have and recover judgment against the 
defendant upon the first cause of action herein 
for the sum of $1680.88 with interest thereon 
at the rate of 6% per annum from April 
30th, 1914; upon the second eause of action 
for the sum of $262.30 with interest thereon 
at the rate of 6% per annuin from August 31st, 1914; 
upon the third cause of action for the sum of $200.00 
with interest thereon at the rate of 6% per annum 
from December Ist, 1914; upon the fourth cause of 
action for the sum of $125.00 with interest thereon 
at the rate of 6% per annum from April 1st, 1914; 
upon the fifth cause of action for the sum of $150.00 
with interest thereon at the rate of 6% per annum 
from Alarch Ist, 1914; upon the sixth cause of action 
for the sum of $175.00 with interest thereon at the 
rate of 6% per annum from March Ist, 1914; and 
upon the seventh cause of action for the sum of 

2,785.94 with interest thereon at the rate of 6% per 
annum trom March 22nd, 1915; and for its costs and 
disbursements incurred herein taxed at the sum of 
i ae and that execution issue therefor. 


Dated at Portland, Oregon, August 10th, 1915. 
kh. 8. BEAN, Judge.” 
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That the court erred in disallowing defendant’s 
proposed finding of fact, as to plaintiff’s first cause 
of action, said proposed finding of fact being as fol- 
lows, to-wit: 


dl, 


‘That plaintiff is a corporation duly organized 
and existing under and by virtue of the laws of the 
State of Oregon; and from the 20th day of March, 
1913, to the 1st day of January, 1914, was engaged 
in the construction of a gas plant on the Linnton 
Road in Multnomah County, Oregon, near the Gov- 
ernment Moorings. 


i, 


That the defendant is a corporation duly organ- 
ized and existing under and by virtue of the laws of 
the State of Connecticut, and engaged in general 
life, iability and accident insurance in the State of 
Oregon. 


ty. 


That on or about March 20th, 1918, this defendant 
made, executed and delivered for a valuable con- 
sideration, a policy of insurance being numbered 
E-91221 and entitled ‘‘Contractor’s Employer’s Lia- 
bility Policy’? and which policy was introduced in 
evidence and made a part hereof and is marked 
feeyninee Ss isbpslauilente “a 
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That said poliev among other things provides that 
the defendant shall indemnify the plaintiff against 
loss and or expense arising or resulting from claims 
upon the plaintiff for damages on account of bodily 
injuries accidentally suffered or alleged to have 
been suffered by an employe or employes of the 
plaintiff by reason of plaintiff’s construction work 
and business conducted by the plaintiff on its prem- 
ises on the Linnton Road, Multnomah County, Ore- 
gon, and that defendant defend at its own cost any 
and all actions brought against plaintiff to enforce 
a claim for damages. 


VE 


That the term of said policv was for a period of 
six months beginning on the 20th day of March, 
1913, at noon, and ending on the 20th day of Septem- 
ber, 1913, at noon, and by agreements duly made and 
endorsed on said policy the same was extended from 
time to time until noon of January Ist, 1914. 


Nal 


That in carrving on said construction work, 
plaintiff supplied to one Louis Weich water for 
drinking purposes during the months of August and 
September, 1913, and while the aforesaid policy was 
in full foree and effect. That said Louis Weich by 
reason of drinking said water so furnished by plain- 
tiff contracted tvphoid fever and afterwards, to-wit: 
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On the 15th day of January, 1914, said Louis 
Weich brought action against the plaintiff in the 
Circuit Court of the State of Oregon, for Multnomah 
County. in which he alleged that the water furnished 
him bv the plaintiff was unwholesome and unfit for 
drinking purposes and that the plaintiff was care- 
less and neghgent in furnishing him such unwhole- 
some drinking water and that by reason of said 
action, this plaintiff was required to incur expense 
in defending said action, as follows, to-wit: 


Piling fees. less retund) yee $ 2.90 
Antomiobile tine 2 eee ee 21.38 
Attorney’s and Claim Agent’s fees 588.00 
Reporters feestnen sas eaaeca eee 232.90 
WW LMeSSTCCS a. eee eee 75.00 


Doctor’s fees (expert testimony).. 160.00 
Stun paid in compromise settlement 600.00 


$1680.88 


That said sum was paid by the plaintiff and is a 
reasonable disbursement in said action of Louis 
Weich, being the first cause of action set forth in 
plaintiff’s complaint. 


‘ae 


That said sum of $1680.88 was paid by this plain- 
tiff on the 30th day of April, 1914. That the in- 
juries suffered by the said Louis Weich resulted 
from typhoid fever; that the policy of insurance 
issued by the defendant to the plaintiff provides for 
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indemnity on account of bodily injuries accidentally 
suffered or alleged to have been suffered; that 
typhoid fever is not a bodily injury accidentally suf- 
fered and does not come within the purview or terms 
of said policy.”’ 


ASSIGNMENT OF ERROR NO. 5. 


That the court erred in disallowing defendant’s 
proposed Finding of Fact, as to plaintiff’s second 
eause of action, said proposed Finding of Fact being 
as follows, to-wit: 


L. 


The plaintiff is a corporation duly organized and 
existing under and by virtue of the laws of the 
State of Oregon and from the 20th day of March, 
1913, to the Ist day of January, 1914, was engaged 
in the construction of a gas plant on the Linnton 
Road, in Multnomah County, Oregon, near the Gov- 
ernment Moorings. 


II. 


That the defendant is a corporation duly organ- 
ized and existing under and by virtue of the laws 
of the State of Connecticut, and engaged in general 
hfe, habilitvy and accident insurance in the State of 
Oregon. 

Jane 


That on or about Mareh 20th, 1913, this defendant 


made, executed and delivered for a valuable eonsid- 
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eration, a policy of insurance being numbered 
E-91221 and entitled ‘‘Contractor Employer’s Lia- 
bility Policy, and which policy was introduced in 
evidence and made a part hereof and is marked 
plaintiff’s Exhibit ‘‘A.”’ 


1B 


That said policy among other things provides that 
the defendants shall indemnify the plaintiff against 
loss and or expense arising or resulting from claims 
upon the plaintiff for damages on account of bodily 
injuries accidentally suffered or alleged to have been 
suffered by an emplove or employes of the plaintiff 
by reason of plaintiff’s construction work and busi- 
ness conducted by the plaintiff on its premises on the 
Linnton Road, Multnomah County, Oregon, and that 
defendant defend at its own cost any and all actions 
brought against plaintiff to enforce a claim for dam- 
ages. 

WA 


That the term of said policy was for a period 
of six months beginning on the 20th day of March, 
1913, at noon, and ending on the 20th day of Sep- 
tember, 1913, at noon, and by agreements duly made 
and endorsed on said policy the same was extended 
from time to time until noon of January Ist, 1914. 


MAE 


That in carrying on said construction work plain- 
tiff supplied to one Joseph Duerst, an employee of 
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plaintiff, water to drink; that said Joseph Duerst 
elaims that he contracted typhoid fever from drink- 
ing said water and on the 9th day of April, 1914, 
said Joseph Duerst commenced an action in the Cir- 
cenit Court of the State of Oregon for Multnomah 
County, claiming that this plaintiff had been neg- 
ligent in supplying his unwholesome and_ unfit 
drinking water; that said plaintiff was compelled to 
contest and defend said action at its own expense, 
defendant having declined to defend said action as 
provided by the pohey; that this plaintiff in defend- 
ing said action and in compromising the same was 
required to make the following expenditures: 


Settlement and compromise with 


Voscptte Wiest! 44 oe ee $150.00 
(levies tees less tenind....4..55... 95 
Doctor’s fees in examination....... 15.00 
Attorney’s and claim agent’s fees... 96.35 

$262.30 


6 


That said sum of $262.30 was paid by the plain- 
tiff and is a reasonable disbursement in said claim 
of said Joseph Duerst, being the plaintiff's second 
eause of action herein. 


Ve 


That said sum of $262.30 was paid by this plain- 
tiff on the 31st day of August, 1914; that the in- 
juries suffered by the said Joseph Duerst resulted 
from typhoid fever; that the poliey of insurance 
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issued by the defendant to the plaintiff provides 
for indemnity on account of bodily injuries acci- 
dentally suffered or alleged to have been suffered ; 
that typhoid fever is not a bodily injury accidentally 
suffered and does not come within the purview or 
terms of said policy.’’ 


ASSIGNMENT OF ERROR NO. 6. 


That the Court erred in disallowing defendant’s 
proposed Finding of Fact, as to plaintiff’s third 
cause of action, said proposed Finding of Fact be- 
ing as follows, to-wit: 


1G 


That plaintiff is a corporation duly organized 
and existing under and by virtue of the laws of the 
State of Oregon; and from the 20th day of March, 
1913, to the Ist day of January, 1914, was engaged 
in the construction of a gas plant on the Linnton 
Road in Multnomah County, Oregon, near the Gov- 
ernment Moorings. 


ing 


That the defendant is a corporation duly organ- 
ized and existing under and by virtue of the laws of 
the State of Connecticut and engaged in general 
life, liability and accident insurance in the State 
of Oregon. 


JI. 


That on or about March 20th, 1913, this defendant 
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made, executed and delivered for a valuable consid- 
ervation, a policy of insurance being numbered 
E-91221 and entitled ‘‘Contractor Employer’s Lia- 
bility Policy’’ and which policy was introduced in 
evidence and made a part hereof and is marked 
plaintiff’s Exhibit ‘‘A.”’ 


IV. 


That said policy among other things provides that 
the defendants shall indemnify the plaintiff against 
loss and or expense arising or resulting from claims 
upon the plaintiff for damages on account of bodily 
injuries accidentally suffered or alleged to have 
been suffered by an employee or employees of the 
plaintiff by reason of plaintiff’s construction work 
and business condueted by the plaintiff on its prem- 
ises on the Linnton Road, Multnomah County, Ore- 
gon, and that defendant defend at its own cost any 
and all actions brought against plaintiff to enforce 
a claim for damages. 


Ne 


That the term of said policy was for a period of 
six months beginning on the 20th day of March, 
1918, at noon, and ending on the 20th day of Sep- 
tember, 1918, at noon, and by agreements duly made 
und endorsed on said policy the same was extended 
from tine to time until noon of January Ist, 1914. 


VI. 


That in carrving on said construction work plain- 
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tiff supplied to one C. Hastings drinking water, 
during the months of July, August and September 
in the year 1913; that said C. Hastings alleged that 
he contracted typhoid fever from drinking said 
water; that said water was unwholesome and unfit 
and that plaintiff was negligent in furnishing the 
same to said C. Hastings; that said C. Hastings 
made claim against this plaintiff for damages by 
reason of injuries suffered in contracting said ty- 
phoid fever from drinking said water and threat- 
ened to bring action against plaintiff unless settle- 
ment was made, that plaintiff incurred and paid in 
disposing of said claim of said C. Hastings, the fol- 
lowing sum: 


Paid in settlement to said C, Hast- 


INCSo. cg. a ee Oe ee $150.00 
Attorneys f€es .2.)..4.. eee 50.00 
$200.00 


That said sum of $200.00 is a reasonable disburse- 
ment in said claim of said C. Hastings and was paid 
by this plaintiff; that defendant denied liability 
under its policy of insurance on the ground that 
typhoid fever was not covered under said policy and 
was not a bodily injury accidentally suffered. 


WOOL 


That said sum of $200.00 was paid by this plain- 
tiff on the Ist day of December, 1914; that the in- 
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juries suffered by the said C. Hastings resulted 
from typhoid fever; that the policy of insurance is- 
sued by the defendant to the plaintiff provides for 
indemnity on account of bodily injuries accidentally 
suffered or alleged to have been suffered; that ty- 
phoid fever is not a bodily injury accidentally suf- 
fered and does not come within the purview or terms 
of said policy.”’ 


ASSIGNMENT OF ERROR NO. 7. 


That the court erred in disallowing defendant’s 
proposed Finding of Fact, as to plaintiff’s fourth 
cause of action, said proposed Finding of Fact being 
as follows, to-wit: 


Ie 


That plaintiff is a corporation duly organized and 
existing under and by virtue of the laws of the State 
of Oregon; and from the 20th day of March, 1913, 
to the Ist day of January, 1914, was engaged in the 
construction of a gas plant on the Linnton Road in 
Multnomah County, Oregon, near the Government 
Moorings. 


ie 


That the defendant is a corporation duly organ- 
ized and existing under and by virtue of the laws 
of the State of Connecticut, and engaged in gen- 
eral life, ability and accident insuranee, in the 
State of Oregon. 
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ie 


That on or about March 20th, 1913, this defend- 
ant made, executed and delivered for a valuable con- 
sideration a policy of insurance being numbered 
E-91221 and entitled ‘‘Contractor Employer’s Lia- 
bility Policy’? and which policy was introduced in 
evidence and made a part hereof and is marked 
plaintiff’s exhibit **A.”’ 


ine 


That said policy among other things provides that 
the defendant shall indemnify the plaintiff against 
loss and or expense arising or resutling from claims 
upon the plaintiff for damages on account of bodily 
injuries accidentally suffered or alleged to have 
been suffered by an employe or employees of the 
plaintiff by reason of plaintiff’s construction work 
and business conducted by the plaintiff on its prem- 
ises on the Linnton Road, Multnomah County, Ore- 
gon, and that defendant defend at its own cost any 
and all actions brought against plaintiff to enforce 
a claim for damages. 


NE 


That the term of said policy was for a period of 
six months, beginning on the 20th day of March, 
1913, at noon, and ending on the 20th day of Sep- 
tember, 1913, at noon, and by agreements duly made 
and endorsed on said policy the same was extended 
from time to time until noon of January Ist, 1914. 
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That in carrying on said construction work plain- 
tiff supplied to one Otto Bush drinking water; that 
said Otto Bush claims that said water was contam- 
inated, impregnated and unfit and that as a result of 
drinking said water he contratced typhoid fever; 
that the defendnat company claimed and contended 
that typhoid fever was not a bodily injury accident- 
ally suffered and declined to defend against said 
claim; that said Otto Bush threatened suit against 
this plaintiff by reason of said illness. Whereupon 
this plaintiff paid in disposing of said claim of Otto 
Bush, the following sums: 


Settlement and compromise of claim 


OrecatdeOtho buslive....02e... oe: $100.00 
PvOmmnen, © TeCS miss... 0652... 25.00 
$125.00 


That said sum of $125.00 is a reasonable disburse- 
ment of said claim of Otto Bush and was paid by 
plaintiff. 


Vil 


That said sum of $125.00 was paid by this plain- 
tiff on the Ist day of April, 1914; that the injuries 
suffered by the said Otto Bush resulted from ty- 
phoid fever; that the policy of insurance issued by 
the defendant to the plaintiff provides for indem- 
nity on account of bodily injuries accidentally suf- 
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fered or alleged to have been suffered; that typhoid 
fever is not a bodily injury aceidentally suffered 
and does not come within the purview of the policy.”’ 


ASSIGNMENT OF ERROR NO. 8. 


That the court erred in disallowing defendant’s 
proposed Finding of Fact, as to plaintiff’s fifth 
cause of action said proposed Finding of Faet be- 
ing as follows, to-wit: 


{. 


That plaintiff is a corporation duly organized 
and existing under and by virtue of the laws of the 
State of Oregon and from the 20th day of March, 
1918, to the Ist day of January, 1914, was engaged 
in the construction of a gas plant on the Linnton 
Road, in Multnomah County, Oregon, near the Gov- 
ernment Moorings. 


ate 


That the defendant is a corporation duly organ- 
ized and existing under and by virtue of the laws 
of the State of Connecticut, and engaged in gen- 
eral life, liability and accident insurance in the 
State of Oregon. 


1U0G 


That on or about March 20th, 1918, this defend- 
ant made, executed and delivered, for a valuable 
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consideration, a policy of insurance, being numbered 
1)-91221 and entitled ‘‘Contractor Employer’s Lia- 
bility Poliev’’ and which policy was introduced in 
evidence end made a part hereof and is marked 
plaimtiff’s Exhibit **A.”’ 


8 


That said poliev among other things provides that 
the defendants shall indemnify the plaintiff against 
loss and or expense arising or resulting from claims 
upon the plaintiff for damages on account of bodily 
injuries accidentally suffered or alleged to have 
been suffered by an employee or employes of the 
plaintiff by reason of plaintiff’s construction work 
and business conducted by the plaintiff on its prem- 
ises on the Linnton Road, Multnomah County, Ore- 
gon; and that the defendant defend at its own costs 
any and all actions brought against plaintiff to 
enforce a claim for damages. 


Vv. 


That the term of said policy was for a period of 
six months beginning on the 20th day of March, 
1913, at noon, and ending on the 20th day of Sep- 
tember, 1913, at noon, and by agreements duly made 
and endorsed on said policy the same was extended 
from time to time until noon of January Ist, 1914. 


Vo 


That in carrying on said construction work plain- 
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tiff supplied to one George Harbick, drinking water 
which said George Harbick claims was contami- 
nated, unwholesome and unfit and from which he 
elaims he contracted typhoid fever and claimed that 
plaintiff had been neghgent and careless in furnish- 
ing him said drinking water and threatened to bring 
suit against this plaintiff by reason of sad negli- 
gence; whereupon plaintiff was required to and did 
in disposing of said claim make the following pay- 
ments: 


Paid in settlement to George Har- 


Wile et ches ey ee ee eee $125.00 
ATUOURE Ve SULCCS) sa take tanta th: eee 25.00 
$150.00 


That said sum was paid by the plaintiff and is a 
reasonable disbursement; that the defendant denied 
ability under its policy on the ground that said 
policy did not cover injuries resulting from typhoid 
fever and that typhoid fever is not a bodily injury 
accidentally suffered. 


Vat, 


That the said sum of $150.00 was paid by this 
plaintiff on March 1st, 1914. That the injuries suf- 
fered bv the said George Harbick resulted from 
tvphoid fever; that the policy of insurance issued 
by the defendant to the plaintiff provides for in- 
demnity on account of bodily injuries accidentally 


us, Portland Gas & Coke Company Zoo 


suffered or alleged to have been suffered; that ty- 
phoid fever is not a bodily injury accidentally suf- 
fered and does not come within the purview o1 terms 
of said policy.”’ 


ASSIGNMENT OF ERROR NO. 9. 


That the court erred in disallowing defendant’s 
proposed Finding of Fact, as to plaintiff’s sixth 
eause of action, said proposed Finding of Fact be- 
ing as folows, to-wit: 


I. 


That plaintiff is a corporation duly organized and 
existing under and by virtue of the laws of the State 
of Oregon, and from the 20th day of March, 1913, 
to the Ist day of January, 1914, was engaged in the 
construction of a gas plant on the Linnton Road in 
Multnomah County, Oregon, near the Government 
Moorings. 


Je 


That the defendant is a corporation duly organ- 
ized and existing under and bv virtue of the laws of 
the State of Connecticut, and engaged in general 
life, Hability and aecident insurance in the State 
of Oregon, 


yey. 


That on or about Mareh 20th, 1913, this defendant 


made, executed and delivered, for a valuable consid- 
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eration, a policy of insurance being numbered 
E-91221 and entitled ‘‘Contractor Employer’s Lia- 
bility Policv’’? and which policy was introduced in 
evidence and made a part hereof, and is marked 
Plammtitt’s exhibit Ae” 


IV. 


That said policy among other things provides that 
the defendant shall indemnify the plaintiff against 
loss and or expense arising or resulting from claims 
upon the plaintiff for damages on account of bodily 
injuries accidentally suffered or alleged to have been 
suffered by an employe or employes of the plaintiff 
by reason of plaintiff’s construction work and busi- 
ness conducted by the plaintiff on its premises on 
the Linnton Road, Multnomah County, Oregon; and 
that defendant defend at its own cost any and all 
actions brought against plaintiff to enforce a claim 
for damages. 


\. 


That the term of said policy was for a period of 
six months beginning on the 20th day of March, 
1913, at noon, and ending on the 20th day of Sep- 
tember, 1913, at noon, and by agreements duly made 
and endorsed on said policy the same was extended 
from time to time until noon of January Ist, 1914. 


Val 


That in carrying on said construction work, plain- 
tiff furnished drinking water to one F. Kohl; that 
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said IF. Kohl claimed said water was unwholesome, 
unfit and contaminated with typhoid germs and as 
a result of drinking said water, said I’. Kohl claims 
he contracted typhoid fever and alleged that plain- 
tiff was careless and negligent in furnishing him 
said unwholesome and unfit water, and threatened 
suit against this plaintiff; that in disposing of said 
claim of said F, IXohl, plaintiff made the following 


payments: 
Paid F. Kohl in settlement......... $150.00 
A OTE See ee 25.00 


That said sum was paid by the plaintiff and is a 
reasonable disbursement in said claim of said F. 
Kohl; that defendant denied liability under its 
poliev contending that typhoid fever was not a bod- 
ily injury accidentally suffered and refused to ac 
cept or pay said disbursements. 


won 


That said sum of $175.00 was paid by this plaintiff 
on the Ist day of March, 1914; that the injuries suf- 
fered by the said F. Kohl resulted from typhoid 
fever; that the pohey of insurance issued by the 
defendant to the plaintiff provides for indemnity on 
aecount of bodily injuries acidentally suffered or 
alleged to have been suffered; that tvphoid fever is 
not a bodilv injury accidentally suffered and does 
not come within the purview or terms of said 
policy.’’ 
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ASSIGNMENT OF ERROR NO. 10. 


That the court erred in disallowing defendant’s 
proposed Finding of Fact, as to plaintiff’s seventh 
cause of action, said proposed Finding of Fact being 
as follows, to-wit: 


I. 


That plaintiff is a corporation duly organized 
and existing under and by virtue of the laws of the 
State of Oregon, and from the 20th day of March, 
1913, to the 1st day of January, 1914, was engaged 
in the construction of a gas plant on the Linnton 
Road, in Multnomah County, Oregon, near the Gov- 
ernment Moorings. 


Hl 


That the defendant is a corporation duly organ- 
ized and existing under and by virtue of the laws of 
the State of Connecticut, and engaged in general 
life, liability and accident insurance in the State 
of Oregon. 


WUE, 


That on or about Mareh 20th, 19138, this defend- 
ant made, executed and delivered, for a valuable 
consideration, a policy of insurance, being num- 
bered E-91221 and entitled ‘‘Contractor Employer’s 
Liability Pohey’’? and which policy was introduced 
in evidence and made a part hereof and is marked 
plaintiff’s Exhibit ‘‘A.”’ 
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That said policy among other things provides 
that the defendants shall indemnify the plaintiff 
against loss and or expense arising or resulting from 
claims upon the plaintiff for damages on account of 
bodily injuries accidentally suffered or alleged to 
have been suffered by an employe or employes of 
the plaintiff by reason of plaintiff’s construction 
work and business conducted by the plaintiff on 
its premises on the Linnton Road, Multnomah 
County, Oregon; and that defendant defend at its 
own cost any and all actions brought against plain- 
tiff to enforce a claim for damages. 


Vv. 


That the term of said policy was for a period of 
six months beginning on the 20th day of March, 
1913, at noon, and ending on the 20th day of Sep- 
tember, 1913, at noon, and by agreements duly made 
and endorsed on said policy the same was extended 
from time to time until noon of January Ist, 1913. 


Vi. 


That in carrying on said construction work, plain- 
tiff supplied to one I. M. Andrus drinking water 
during the months of July, August and September ; 
that said I. M. Andrus claims that he contracted 
typhoid fever from the dvinking of such water: that 
said water was contaminated with typhoid germs 
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and that plaintiff was careless and negligent in fur- 
nishing such contaminated water to its employes; 
that on the 18th day of February, 1914, said I. M. 
Andrus brought action against the plaintiff in the 
Cireuit Court of Multnomah County, for the State 
of Oregon, and for damages resulting from said 
ulness contracted as he claims from drinking said 
water; that plaintiff in defending said claim and 
suit incurred and paid the following sums of money: 


Kees im Cireun Com... 79... .. $ 9.15 
Witness fees and expert testimony 90.00 
Reponier si: eese.. i... eee ae 150.00 
Automobile expense ............. 1.75 
Appeal bond) oye. = ae eee 27.30 
Filing fee in Supreme Court and 

GOO Ol WEROISOMO., «oc eeccno ues 28.48 
Printed abstract and briefs in Su- 

preme Court .2 205. = eee eee 82.16 


Attorney’s and Claim Agent’s fees 761.20 
Amount paid in compromise settle- 
ment) ae ek > ee ee 1635.00 


$2785.94 


That said sum was paid by the plaintiff and is a 
reasonable disbursement; that defendant denied lia- 
bility under its policy on the ground that typhoid 
fever was not a bodily injury accidently suffered. 

That said sum of $2785.94 was paid by this plain- 
tiff on the 22nd day of March, 1915; that the in- 
juries suffered by the said I. M. Andrus resulted 
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from typhoid fever; that the policy of insurance is- 
sued by the defendant to the plaintiff provides for 
indemnity on account of bodily injuries accidentally 
suffered or alleged to have been suffered; that 
typhoid fever is not a bodily injury accidentally sutf- 
fered and does not come within the purview or 
terms of said policy.”’ 


ASSIGNMENT OF ERROR NO. 11. 


That the court erred in disallowing defendant’s 
proposed general Finding of Fact upon all the 
eauses of action set forth in plaintiff’s complaint, 
said proposed general Finding of Fact being as fol- 
lows, to-wit: . 


‘And generally the court finds that said Louis 
Weich, Joseph Duerst, C. Hastings, Otto Bush, 
George Harbieck, F. Kohl and I. M. Andrus were all 
employes of the plaintiff company during the 
months of July, August and September, and par- 
ticularly during the time that said employes con- 
tracted said typhoid fever; that the defendant com- 
pany contended that said policy of insurance did 
net cover typhoid fever for the reason that typhoid 
fever was not a bodily injury accidentally suffered 
and declined to indemnify plaintiff for any dis- 
bursement that plaintiff might make; that the dam- 
ages claimed by said employes were all for typhoid 
fever resulting from the drinking of water which 
was furnished said employes by plaintiff during the 
working hours of said plaintiff.” 
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ASSIGNMENT OF ERROR NO. 12. 


That the court erred in disallowing defendant’s 
proposed Conclusions of Law, as to plaintiff’s first 
cause of action, said proposed conclusion of law be- 
ing as follows, to-wit: 


‘‘Based upon the court’s Findings of Fact upon 
plaintiff’s first cause of action, the court concludes 
that plaintiff is not entitled to recover upon its first 
cause of action and that the defendant is entitled to 
its costs and disbursements upon said first cause of 
action.”’ 


ASSIGNMENT OF ERROR NO. 13. 


That the court erred in disallowing defendant’s 
proposed Conclusion of Law, as to plaintiff’s second 
cause of action, said proposed conclusion of law be- 
ing as follows, to-wit: 


‘‘Based upon the court’s Findings of Fact upon 
plaintiff’s second cause of action the court concludes 
that plaintiff is not entitled to recover upon its sec- 
ond cause of action and that the defendant is en- 
titled to its costs and disbursements upon said sec- 
ond cause of action.”’ 


ASSIGNMENT OF ERROR NO. 14. 


That the court erred in disallowing defendant’s 
proposed Conclusion of Law, as to plaintiff’s third 
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cause of action, said proposed Conclusion of Law 
being as follows, to-wit: 


‘‘Based upon the court’s Findings of Fact upon 
plaintiff’s third cause of action, the court concludes 
that plaintiff is not entitled to its costs and dis- 
bursements upon said third cause of action.”’ 


ASSIGNMENT OF ERROR NO. 15. 


That the court erred in disallowing defendant’s 
proposed Conclusion of Law, as to plaintiff’s fourth 
cause of action, said proposed Conclusion of Law 
being as follows, to-wit: 


‘‘Based upon the court’s Findings of Fact upon 
plaintiff’s fourth cause of action, the court con- 
cludes that plaintiff is not entitled to recover upon 
its fourth cause of action and that the defendant is 
entitled to its costs and disbursements upon said 
fourth cause of action.’’ 


ASSIGNMENT OF ERROR NO. 16. 


That the court erred in disallowing defendant’s 
proposed Conclusion of Law, as to plaintiff’s fifth 
cause of action, said proposed Conelusion of Law 
being as follows, to-wit: 


‘Based upon the court’s Findings of Fact, upon 
plaintiff's fifth cause of action, the court concludes 
that plaintiff is not entitled to recover upon its fifth 
cause of action and that the defendant is entitled 
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to its costs and disbursements upon said fifth cause 
of action.”’ 


ASSIGNMENT OF ERROR NO. 17. 


That the court erred in disallowing defendant’s 
proposed Conclusion of Law, as to plaintiff’s sixth 
cause of action, said proposed Conclusion of Law 
being as follows, to-wit: 


‘‘Based upon the court’s Findings of Fact upon 
plaintiff’s sixth cause of action, the court concludes 
that plaintiff is not entitled to recover upon its 
sixth cause of action, and that the defendant is 
entitled to its costs and disbursements upon said 
sixth cause of action.”’ 


ASSIGNMENT OF ERROR NO. 18. 


That the court erred in disallowing defendant’s 
proposed Conclusion of Law, as to plaintiff’s sev- 
enth cause of action, said proposed Conclusion of 
Law being as follows, to-wit: 


‘‘Based upon the court’s Findings of Fact upon 
plaintiff’s seventh cause of action, the court con- 
eludes that plaintiff is not entitled to recover upon 
its seventh cause of action and that the defendant 
is entitled to its costs and disbursements upon said 
seventh cause of action.”’ 


ASSIGNMENT OF ERROR NO. 19. 


That the court erred in disallowing defendant’s 
proposed Conclusion of Law, upon all of the causes 
of action set forth in plaintiff’s complaint. 
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‘“‘And the court concludes that plaintiff is not 
entitled to recover in this action, for the reason that 
typhoid fever is not a bodily injury accidentally suf- 
fered and does not come within the purview of said 
poliey of insurance.’’ 


Portland, Oregon, August 12th, 1915. 


SENN, ECKWALL & RECKEN, 
Attorneys for Defendant. 


State of Oregon, 
County of Multnomah,—ss. 


Due and legal service of the within Assignment 
of Errors is hereby accepted in Multnomah County, 
Oregon, this 12th day of August, 1915. 


JOHN A. LAING, 
One of Attorneys for Plaintiff. 


Filed August 12, 1915. G. H. Marsh, Clerk. 


And afterwards, to-wit, on the 12th day of Aug- 
ust, 1915, there was duly filed in said court, and 
cause, a Bond on Writ of Error, in words and fig- 
ures as follows, to-wit: 


KNOW ALL MEN BY THESE PRESENTS, 
that we, the Aetna Life Insurance Company, a cor- 
poration of the State of Connecticut, as principal, 
and The Aetna Accident and Liability Company, of 
Hartford, Connecticut, as surety, are held and firmly 
bound unto the Portland Gas & Coke Company, in 
the sum of seven thousand dollars, to be paid to the 
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said Portland Gas & Coke Company, for the pay- 
ment of which well and truly to be made, we bind 
ourselves, our successors and assigns, jointly and 
severally, firmly by these presents. 


Sealed with our seals and dated this 12th day of 
August, 1915. 


WHEREAS, the above named Aetna Life Insur- 
ance Company has applied for and obtained a writ 
of error to the United States Circuit Court of Ap- 
peals for the Ninth Judicial Circuit to reverse the 
judgment rendered in the above entitled cause by 
the District Court of the United States for the Dis- 
trict of Oregon. 


NOW, THEREFORE, the condition of this obli- 
gation is such that if the said Aetna Life Insurance 
Company shall prosecute said writ to effect, and 
answer all damages and costs if it shall fail to make 
good its plea, then this obligation shall be void, 
otherwise the same shall be and remain in full force 
and virtue. 


AETNA LIFE INSURANCE COMPANY, 
By Paul C. Bates, Managing Agent. 


THE AETNA ACCIDENT & LIABILITY COM- 
PANY, 
By Paul C. Bates, Its Resident Vice-President. 


Attest: ALFRED L. LOMAX, 
Its Resident Assistant Secretary. 
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THE AETNA ACCIDENT & LIABILITY COM- 
PANY, 
By McCargar, Bates & Lively, Its Local and Gen- 
eral Agents. 
By Paul C. Bates, Member of Firm. 


(Seal, Actna Accident and Liability Co.) 


The within bond is hereby aproved this 12th day 
of August, 1915. 
R. S. BEAN, Judge. 


State of Oregon, 
County of Multnomah,—ss. 


Due and legal service of the within Undertaking 
is hereby accepted in Multnomah County, Oregon, 
this 12th day of August, 1915. 


JOHN A. LAING, 
One of the Attorneys for Plaintiff. 


Filed August 12, 1915. G. H. Marsh, Clerk. 


And Afterwards, to-wit, on Thursday, the 12th day 
of August, 1915, the same being the 34th judicial 
day Of the regular July tet of said court; present: 
the Honorable Robert S. Bean, United States Dis- 
trict Judge presiding, the following proceedings 
were had in said cause, to-wit: 
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In the District Court of the United Statse for the 
District of Oregon. 


PORTLAND GAS & COKE COMPANY, 
a Corporation, 
Plamtitie 
VS. 
AETNA LIFE INSURANCE COMPANY, 
a Corporation, 
Defendant. 


ORDER ALLOWING WRIT OF ERROR. 


On this 12th day of August, 1915, came the above 
named defendant by F. 8S. Senn, its attorney, and 
filed herein and presented to the court its petition 
praying for the allowance of a writ of error, intended 
to be urged by the defendant, praying also that a 
transcript of the record and proceedings and papers 
upon which the judgment herein was rendered on 
the 5th day of August, 1915, duly authenticated may 
be sent to the United States Circuit Court of Ap- 
peals for the Ninth Judicial Circuit, and such other 
and further proceedings may be had as may appear 
proper in the premises. 


ON CONSIDERATION WHEREOF, the court 
does hereby allow the said writ of error and that 
citation issue as by law provided. 


IT IS FURTHER ORDERED that the amount 
of the supersedeas bond to be given by said defend- 
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ant be and the same is hereby fixed at the sum of 
seven thousand dollars with good and_ sufficient 
surety to be approved by this court, which bond now 
being filed with the Aetna Accident and Liability 
Company as surety, is hereby approved and execu- 
tion issued herein is recalled and stayed. 
Dated August 12th, 1915. 
R. S. BEAN, Judge. 


Filed August 12, 1915. G. H. Marsh, Clerk. 
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CLERK’S CERTIFICATE TO TRANSCRIPT. 


United States of America, 
District of Oregon.—ss. 


I, G. H. Marsh, Clerk of the District Court of the 
United States for the District of Oregon, do hereby 
certify that I have prepared the foregoing tran- 
script of record upon Writ of Error in the case of 
Portland Gas & Coke Company, a corporation, plain- 
tiff, and defendant in error, against Aetna Life In- 
surance Company, a corporation, defendant, and 
plaintiff in error, in accordance with the law and the 
rules of Court, and that the said transcript is a true 
and correct transcript of the record and proceedings 
had in said Court as the same appear of record and 
on file in my office and in my custody. 


And IJ further certify that the cost of the fore- 
eoine transcript 1s tee. a. eee for the fees of 
the clerk, and $..... eee , cost of the printing 


of said record. 


IN TESTIMONY WHEREOF I have here- 
unto set my hand and affixed the seal of 
said Court at Portland, in said District, 


COIS pee se day of August, A. D., 1915. 
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